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SECURITIES  AND  EXCHANGE 
COMMISSION 
[  17  CFR  Part  240  3 

(Release  Noe.  34-12598,  35-10602.  IC-9343; 

File  No.  S7-643] 

PROPOSALS  BY  SECURITY  HOLDERS 
Notice  of  Proposed  Amendments  to  Rule 

The  Commission  today  Invited  public 
comment  on  proposed  amendments  to 
Rule  14a-8  [17  CFR  240.14a-81  under 
section  14(a)  of  the  Securities  Exchange 
Act  of  1934  (“Exchange  Act")  [15  UJ3.C. 
78a  et  seq.,  as  amended  by  Pub.  L.  No. 
94-29  (June  4,  1975)  1  \  Rule  14a-8  Is  the 
provision  In  the  Commission's  proxy 
rules  which  sets  forth  the  requirements 
applicable  to  proposals  submitted  by  se¬ 
curity  holders  for  Inclusion  In  the  proxy 
soliciting  materials  of  Issuers.  The  proxy 
rules  are  promulgated  under  the  Ex¬ 
change  Act  but  also  are  applicable  to  the 
solicitation  of  proxies  under  the  Public 
Utility  Holding  Company  Act  of  1935  [15 
U5.C.  79a  et  seq.,  as  amended  by  Pub.  L. 
No.  94-29  (June  4,  1975)1  and  the  In¬ 
vestment  Company  Act  of  1940  [15  U.S.C. 
80a-l  et  seq.,  as  amended  by  Pub.  L.  No. 
94-29  (June  4, 1975)1. 

The  amendments  are  being  proposed 
because  of  the  Commission's  belief  that 
they  will  aslsst  both  issuers  and  their 
security  holders  In  understanding  Rule 
14a-8  and  complying  with  Its  require¬ 
ments.  The  proposed  amendments,  which 
among  other  things  would  clarify  the  re¬ 
quirements  applicable  to  both  proponents 
of  shareholder  proposals  and  manage¬ 
ments,  are  discussed  below  in  the  order 
in  which  they  appear  in  the  rule. 

Procedural  Requirements  for  Propo¬ 
nents — Rule  14a-8(a)  [17  CFR  240.- 
14a-8(a)  1 

Paragraph  (a)  of  the  existing  rule  is 
concerned  primarily  with  the  procedural 
requirements  that  must  be  satisfied  by 
proponents.  In  its  amended  form,  the 
paragraph  would  contain  four  subpara¬ 
graphs,  each  dealing  with  a  specific  pro¬ 
cedural  requirement,  as  discussed  below. 

(1)  Eligibility.  Under  the  existing  rule 
a  proponent  must  be  a  "security  holder 
entitled  to  vote  at  a  meeting  of  security 
holders”  in  order  to  be  eligible  to  have 
his  proposal  included  in  the  Issuer's 
proxy  materials.  This  basic  standard  of 
eligibility  would  be  retained  in  paragraph 

(a)(1)  of  the  amended  rule.  Provisions 
would  be  added,  however,  to  make  clear 
three  interpretations  of  the  existing  rule 
which  heretofore  have  not  been  specifi¬ 
cally  stated  therein: 

(a)  A  proposal  may  be  submitted  not 
only  by  a  record  owner  of  a  security  of 
the  issuer,  but  also  by  a  beneficial  owner 
as  well.*  However,  if  a  proponent  claims 
to  have  a  beneficial  ownership  interest, 

1  Th«  Commission  also  has  Issued  on  this 
day  a  release  discussing  the  Informal  pro¬ 
cedures  applicable  to  the  rendering  of  staff 
advice  with  respect  to  shareholder  proposals. 
See  Securities  Exchange  Act  Release  No.  34- 
12599,  In  Rules  and  Regulations  in  this  Issue 
at  page  29989. 

1  The  term  “beneficial  owner",  when  used 
m  the  context  of  the  proxy  rules,  and  in  light 


he  must  be  prepared  to  document  that 
Interest  within  10  business  days  after  re¬ 
ceiving  a  request  for  appropriate  docu¬ 
mentation  from  the  management. 

(b)  The  security  owed  by  the  propo¬ 
nent  must  be  one  which  would  enable 
him  to  vote  on  his  proposal  at  the  meet¬ 
ing  of  security  holders.  Thus,  under  this 
provision  a  proponent  could  not  sub¬ 
mit  a  proposal  that  goes  beyond  the 
scope  of  his  voting  rights.  For  example, 
a  proponent  who  owned  a  security  that 
could  be  voted  on  the  election  of  some  of 
the  issuer’s  directors  but  on  no  other 
matters,  could  not  submit  a  proposal  re¬ 
lating  to  the  Issuer’s  business  activities, 
since  he  would  not  be  able  to  vote  on  it 
personally. 

(c)  A  proponent  must  own  a  voting  se¬ 
curity  at  the  time  he  submits  a  proposal, 
and  he  must  continue  to  own  that  secur- 
rlty  through  the  date  on  which  the  meet¬ 
ing  is  held.  In  this  regard,  the  amended 
rule  also  would  provide  that  in  the  event 
the  management  included  a  proponent's 
proposal  in  its  proxy  materials  for  a  par¬ 
ticular  meeting  and  the  proponent 
failed  to  comply  with  the  requirement 
that  he  continuously  own  his  security 
through  the  meeting  date,  the  manage¬ 
ment  could  then  exclude  from  its  proxy 
materials  for  any  meeting  held  in  the 
following  two  calendar  years  any  pro¬ 
posals  submitted  by  that  proponent.  The 
purpose  of  this  latter  provision  is  to  as¬ 
sure  that  the  proponent  will  maintain  an 
investment  interest  in  the  issuer  through 
the  meeting  date. 

(2)  Notice.  The  existing  rule  states 
that  the  proponent  must  accompany  his 
proposal  with  "notice  of  his  intention  to 
present  the  proposal  for  action  at  the 
meeting.”  The  Commission  believes  the 
notice  requirement  serves  a  useful  pur¬ 
pose  in  that  it  provides  some  degree  of 
assurance  that  the  proponent’s  proposal 
will  indeed  be  presented  for  action  at  the 
meeting.  Accordingly,  the  Commission 
proposes  to  retain  the  notice  require¬ 
ment  in  substantially  the  same  form  in 
which  it  now  exists. 

Notwithstanding  the  above,  the  Com¬ 
mission  recognizes  that  many  proponents 
are  unaware  of  the  notice  requirement 
when  they  submit  their  proposals  and 
consequently  do  not  comply  with  it  at 
that  time.  As  a  result,  the  Commission 
proposes  in  paragraph  (a)  (2)  of  the  rule 
to  permit  a  proponent  who  is  unaware 
of  the  notice  requirement  at  the  time  of 
submission  to  furnish  the  requisite  no¬ 
tice  within  a  reasonable  time  after  being 
made  aware  of  the  requirement  by  the 
management. 

Paragraph  (a)  (2)  also  would  make 
clear  that  a  proponent  who  furnishes  the 
requisite  notice  in  good  faith  but  sub¬ 
sequently  determines  that  he  will  be  un¬ 
able  to  appear  at  the  meeting,  may  ar- 

of  the  purposes  of  those  rules,  may  be  Inter¬ 
preted  to  have  a  broader  meaning  than  It 
would  for  certain  other  purposes  under  the 
federal  securities  laws,  such  as  reporting  pur¬ 
suant  to  the  Williams  Aot.  See,  for  example, 
proposed  Rule  13d-3  [17  CFR  240.13d-3)  of 
Regulation  13D,  Securities  Exchange  Act 
Release  No.  11016  (August25, 1975). 


range  to  have  another  security  holder  of 
the  issuer  present  his  proposal  on  his 
behalf  at  the  meeting.  This  proposed  re¬ 
vision  Is  in  accord  with  existing  practice 
and  is  intended,  again,  to  provide  some 
assurance  that  a  proponent's  proposal 
will  indeed  be  presented  for  action  at  the 
meeting. 

Finally,  the  Commission  proposes  to 
add  a  sentence  at  the  end  of  paragraph 
(a)(2)  which  will  have  essentially  the 
same  effect  as  paragraph  (c)  (3)  of  the 
existing  rale.  That  is,  the  proposed  sen¬ 
tence  provides  that  in  the  event  the  pro¬ 
ponent  or  his  proxy  fails  without  good 
cause  to  present  his  proposal  at  the  meet¬ 
ing,  the  management  need  not  Include 
any  proposals  submitted  by  the  propo¬ 
nent  in  its  proxy  materials  for  any  meet¬ 
ing  held  In  the  following  two  calendar 
years.  This  provision  is  in  keeping  with 
the  overall  purpose  of  the  notice  re¬ 
quirement,  which  is  to  avoid  putting  the 
issuer  and  its  security  holders  to  con¬ 
siderable  expense  for  no  valid  purpose. 

(3)  Timeliness.  Under  the  existing 
rule,  a  proposal  to  be  presented  at  an 
annual  meeting  must  be  received  by  the 
management  no  later  than  70  days  in 
advance  of  the  anniversary  of  the  mail¬ 
ing  date  for  the  previous  year’s  proxy 
materials.  Proposals  submitted  for  other 
meetings  must  be  received  a  reasonable 
time  In  advance  of  the  mailing  date.  The 
Commission  proposes  to  extend  the  time¬ 
liness  deadline  for  annual  meetings  from 
70  to  90  days  and  to  leave  unchanged  the 
requirement  for  other  meetings.  The  20- 
day  advance  in  the  deadline  for  annual 
meetings  is  being  proposed  in  conjunc¬ 
tion  with  a  similar  20-day  advance  in 
the  deadline  date  under  paragraph  (d) 
of  the  rule  for  the  filing  by  managements 
at  the  reasons  why  they  believe  specific 
proposals  may  properly  be  excluded  from 
their  proxy  materials.  Currently,  para¬ 
graph  (d)  requires  that  the  management 
file  such  reasons,  as  well  as  any  related 
materials,  at  least  30  days  prior  to  the 
filing  of  Its  preliminary  proxy  materials, 
unless  the  Commission  permits  them  to 
be  filed  within  a  shorter  period. 

The  two  changes  are  being  proposed 
because  of  the  Commission’s  belief  that 
they  would  benefit  both  managements 
and  proponents.  With  respect  to  man¬ 
agements,  the  Commission  believes  that 
advancing  the  filing  requirement  under 
paragraph  <d)  from  30  to  50  days  largely 
would  eliminate  the  disruptions  in  the 
printing  schedules  for  their  proxy  ma¬ 
terials  that  occasionally  have  resulted 
under  the  aviating  30 -day  filing  require¬ 
ment  Such  disruptions  generally  have 
occurred  when  the  staff  of  the  Commis¬ 
sion  was  unable,  due  to  its  workload,  to 
express  within  the  30-day  period  its 
informal  enforcement  views  on  the  man¬ 
agement’s  reasons  for  omitting  a  pro¬ 
posal.  Although  there  is  no  requirement 
that  managements  adhere  to  the  staff’s 
comments,  the  Commission  is  aware  that 
most  managements  are  Interested  in 
those  comments  and  will  delay  their 
printing  schedules,  if  necessary,  in  order 
to  consider  them.  Based  on  past  experi¬ 
ence.  the  Commission  believes  the  addi¬ 
tional  20  days  proposed  above  would 
eliminate  almost  all  such  delays. 
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Insofar  as  proponents  are  concerned, 
the  Commission  Is  aware  that  advancing 
the  deadline  for  submitting  proposals 
from  70  to  90  days  may  be  Inconvenient 
to  some.  However,  It  believes  that  the  In¬ 
convenience  will  be  minimal,  and  Is  out¬ 
weighed  by  the  fact  that  the  new  time¬ 
liness  deadlines  would  provide  an  addi¬ 
tional  20  days  for  proponents  to  explore 
all  possible  alternatives  in  connection 
with  a  management’s  Intention  to  omit 
their  proposals.  One  of  these  alternatives 
Is  to  institute  an  action  In  a  U.6.  District 
Court  to  compel  the  management  to  In¬ 
clude  the  proposals  In  the  issuer’s  proxy 
materials,  and  the  change  in  the  time¬ 
lines  deadlines  will  provide  an  addi¬ 
tional  20  days  to  prepare  for,  and  Insti¬ 
tute  such  a  suit 

The  Commission  also  proposes  to  make 
certain  minor  revisions  to  the  Note  In 
the  existing  rule  which  suggests  that  pro¬ 
ponents  submit  their  proposals  by  Certi¬ 
fied  Mall — Return  Receipt  Requested. 
Although  the  proposed  revisions  would 
clarify  the  Note,  they  would  not  alter  Its 
substance. 

(4)  Tluviber  and  Length  of  Proposals. 
The  existing  rule  does  not  contain  any 
limitation  on  either  the  number  of  pro¬ 
posals  which  a  proponent  may  submit 
to  an  issuer  or  the  length  of  such  pro¬ 
posals.  The  Commission,  however,  has 
noted  that  In  recent  years  several  pro¬ 
ponents  have  exceeded  the  bounds  of 
reasonableness  either  by  submitting  ex¬ 
cessive  numbers  of  proposals  to  issuers 
(one  proponent  submitted  21  proposals 
ot  an  Issuer,  and  many  have  submitted 
10  or  more)  or  by  submitting  proposals 
that  are  extreme  In  their  length  (there 
have  been  two  occasions  In  which  pro¬ 
posals  exceeding  3,000  words  in  length 
have  been  submitted).  The  Commission 
Is  concerned  about  such  practices  not 
only  because  they  appear  to  be  an  unrea¬ 
sonable  exercise  of  the  right  to  submit 
proposals,  but  also  because  they  tend  to 
obscure  other  material  matters  in  the 
proxy  statements  of  Issuers,  thereby  re¬ 
ducing  the  effectiveness  of  such  docu¬ 
ments.  In  light  of  these  concerns,  the 
Commission  proposes  to  add  a  new  para¬ 
graph  (a)  (4)  to  the  rule  which  would 
limit  a  proponent  to  a  maximum  of  two 
proposals  of  not  more  than  300  words 
each  to  an  issuer. 

Hie  Commission  believes  that  the 
above  limitations  are  reasonable  and 
would  serve  the  interests  of  security 
holders.  Moreover,  it  appears  that  they 
would  not  adversely  affect  the  vast  ma¬ 
jority  of  proponents.  In  arriving  at  this 
view,  the  Commission  has  examined  data 
compiled  on  those  proposals  during  the 
past  three  fiscal  years  that  were  objected 
to  by  managements  pursuant  to  para¬ 
graph  (d)  of  Rule  14a-8.  This  data  indi¬ 
cates  that  approximately  83  percent  of 
the  time,  a  proponent  submitted  no  more 
than  two  proposals  to  an  issuer.  The  data 
also  Indicates  that  approximately  86 
percent  of  the  proposals  at  issue  were  300 
words  or  less  in  length.  In  light  of  this 
Information,  as  well  as  the  concerns  ex¬ 
pressed  above,  the  Commission  believes 
the  limitations  proposed  In  paragraph 
(a)  (4)  would  constitute  reasonable  and 


appropriate  restraints  on  the  right  to 
submit  proposals. 

Paragraph  (a)(4)  also  would  provide 
that  In  those  Instances  In  which  a  pro¬ 
ponent  falls  to  comply  with  either  of  the 
above  requirements  or  with  the  200-word 
limit  on  statements  in  support  of  a  pro¬ 
posal,  the  management  shall  so  notify 
the  proponent  and  provide  him  with  a 
reasonable  time  to  reduce  the  items  sub¬ 
mitted  by  him  to  the  limits  set  forth  in 
the  rule.  This  provision  is  being  proposed 
In  the  Interest  of  fairness  because  the 
Commission  recognizes  that  many  propo¬ 
nents,  due  to  lack  of  awareness  of  the 
proposed  limitations,  may  inadvertently 
exceed  them  at  the  time  they  submit 
their  proposals.  ' 

Supporting  Statements  for  Proposals — 
Rule  14a-8(b)  [17  CFR  240.14a-8(b)  1 

Paragraph  (b)  of  the  current  rule  deals 
with  statements  that  may  be  submitted 
by  proponents  in  support  of  their  pro¬ 
posals.  The  Commission  proposes  to  make 
only  two  changes  In  that  paragraph, 
neither  of  which  is  substantive  In  nature. 

The  first  change  is  the  deletion  of  the 
following  sentence  now  contained  in  the 
existing  paragraph : 

Any  statements  In  the  text  of  a  proposal, 
such  as  a  preamble  or  “whereas”  clauses, 
which  are  In  effect  arguments  in  support  of 
the  proposal,  shall  be  deemed  part  of  the 
supporting  statement  and  subject  to  the 
200-word  limitation  thereon. 

The  above  sentence  was  intended  to 
curtail  the  tendency  of  proponents  to 
evade  the  200-word  limitation  on  sup¬ 
porting  statements  by  submitting  lengthy 
proposals  which  contained  supporting 
argumentation  within  the  text  of  the 
proposals  themselves.  However,  since  the 
Commission  now  proposes  to  place  a 
limit  on  the  length  of  proposals  that 
would  encompass  any  Introductory  pre¬ 
ambles  or  “whereas”  clauses,  there  no 
longer  seems  to  be  any  need  to  police  the 
length  of  supporting  statements  In  the 
manner  envisioned  by  the  above  sen¬ 
tence. 

The  second  change  relates  to  the  last 
two  sentences  of  the  current  paragraph. 
These  sentences,  which  provide  that  the 
proponent  shall  furnish  his  supporting 
statement  to  the  management  at  the 
time  the  proposal  Is  furnished,  and  that 
neither  the  management  nor  the  Issuer 
shall  be  responsible  for  such  statement, 
often  are  overlooked  by  the  proponents. 
Accordingly,  in  order  to  highlight  them, 
they  have  been  combined  Into  a  single 
sentence  and  repositioned  in  the  para¬ 
graph. 

Substantive  Bases  for  Omission  of 
Proposals — Rule  14a^-8(c)  [17  CFR 
240.14a-8(c)  ] 

Paragraph  (c)  of  the  current  rule  sets 
forth  various  grounds  for  excluding  a 
proposal  from  an  issuers’  proxy  ma¬ 
terials.  Most  of  these  grounds  for  omis¬ 
sion  are  substantive  in  nature  and  have 
been  retained  In  some  form  in  the  revised 
paragraph.  In  addition,  the  Commission 
proposes  to  Include  in  the  paragraph  sev¬ 
eral  other  bases  for  omitting  proposals. 
Many  of  these  additional  grounds  for 


omission,  however,  are  not  new,  since 
they  reasonably  may  have  been  Implied 
from  the  existing  rule. 

In  its  amended  form,  paragraph  (c) 
would  contain  13  separate  grounds  for 
omitting  a  proposal.  Each  of  these 
grounds  is  discussed  below  in  the  order 
In  which  it  appears  In  the  revised  para¬ 
graph. 

(1)  State  Lam.  Paragraph  (c)(1)  ot 
the  current  rule  presently  allows  the 
management  to  omit  a  proposal  “If  the 
proposal  as  submitted  is,  under  the  laws 
of  the  issuer’s  domicile,  not  a  proper 
subject  for  action  by  security  holders.” 
This  provision  is  based  on  the  theory  that 
no  purpose  is  served  by  including  in  an 
issuer’s  proxy  materials  proposals  which 
the  Issuer’s  security  holders  cannot 
properly  act  upon. 

Although  the  Commission  Intends  to 
retain  paragraph  (c)(1)  in  essentially 
Its  present  form.  It  proposes  to  omit 
therefrom  the  words  “as  submitted.”  The 
deletion  of  these  two  words  will  make 
clear  the  Commission’s  belief  that  a 
proponent  Is  not  bound  by  the  original 
text  of  his  proposal  under  this  provision, 
but  may  revise  the  proposal  in  those  in¬ 
stances  In  which  a  nonsubstantive 
change  (such  as  a  change  In  form)  will 
bring  it  Into  compliance  with  the  ap¬ 
plicable  state  law. 

The  change  proposed  above  is  in  ac¬ 
cord  with  the  longstanding  Interpreta¬ 
tive  view  of  the  Commission  and  Its  staff 
under  paragraph  (c)  (1).  In  this  regard, 
it  is  the  Commission’s  understanding 
that  the  laws  of  most  states  do  not,  for 
the  most  part,  explicitly  Indicate  those 
matters  which  are  proper  for  security 
holders  to  act  upon,  but  Instead  provide 
only  that  "the  business  and  affairs  of 
every  corporation  organized  under  this 
law  shall  be  managed  by  its  board  of 
directors,”  or  words  to  that  effect.  Under 
such  a  statute,  the  board  may  be  con¬ 
sidered  to  have  exclusive  discretion  In 
corporate  matters,  absent  a  specific  pro¬ 
vision  to  the  contrary  in  the  statute  it¬ 
self,  or  the  corporations’  charter  or  by¬ 
laws.  Accordingly,  proposals  by  security 
holders  that  mandate  or  direct  the  board 
to  take  certain  action  may  constitute  an 
unlawful  Intrusion  on  the  board’s  dis¬ 
cretionary  authority  under  the  typical 
statute.  On  the  other  hand,  however,  pro¬ 
posals  that  lnerely  recommend  or  re¬ 
quest  that  the  board  take  certain  action 
would  not  appear  to  be  contrary  to  the 
typical  state  statute,  since  such  proposals 
are  merely  advisory  in  nature  and  would 
not  binding  on  the  board  even  if 
adopted  by  a  majority  of  the  security 
holders. 

In  recognition  of  the  foregoing,  the 
Commission  proposes  to  add  a  Note  to 
paragraph  (c)(1)  of  the  rule  alerting 
proponents  to  the  fact  that  the  pro¬ 
priety  of  their  proposals  under  the  appli¬ 
cable  state  law  may  depend  upon  the 
form  in  which  the  proposal  appears. 
Thus,  the  Note  states  that  “A  proposal 
that  may  be  Improper  under  the  appli¬ 
cable  state  law  when  framed  as  a  man¬ 
date  or  directive,  may  be  proper  when 
framed  as  a  recommendation  or  request.” 
By  so  alerting  proponents,  the  Commis¬ 
sion  believes  there  no  longer  will  be  a 
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need  to  refer  to  the  form  of  proposals  in 
any  other  provision  of  Rule  14a-t.  Ac¬ 
cordingly,  all  such  references.  Including 
those  contained  in  paragraphs  (c)  (2)  (il) 
and  (c)  (5)  of  the  present  rule,  have  been 
omitted  from  the  revised  rule. 

(2)  Federal  Law.  The  Commission 
proposes  to  formalize  in  paragraph  (c) 
(2)  of  the  revised  rule  a  view  that  its 
staff  has  expressed  informally  on  numer¬ 
ous  occasions  in  the  past.  That  is,  a  pro¬ 
posal  by  a  security  holder  that  would,  if 
implemented,  be  violative  of  a  federal  law 
of  the  United  States  may  properly  be  ex¬ 
cluded  from  an  issuer’s  proxy  materials. 
Although  this  restriction  on  proposals 
reasonably  may  be  implied  from  para¬ 
graph  (c)(1)  of  the  present  rule,  since 
both  federal  and  state  law  are  applicable 
in  an  Issuer's  domicile,  the  Commission 
proposes  to  remove  all  doubt  in  this  area 
by  promulgating  a  separate  exclusionary 
provision  for  proposals  that  violate  U.S. 
laws. 

(3)  Proxy  Rules  and  Regulations.  The 
Commission  is  aware  that  on  many  oc¬ 
casions  in  the  past  proponents  have  sub¬ 
mitted  proposals  and/or  supporting 
statements  that  contravene  one  or  more 
of  its  proxy  rules  and  regulations.  Most 
often,  this  situation  has  occurred  when 
proponents  have  submitted  items  that 
contain  false  or  misleading  statements. 
Statements  of  that  nature  are  prohibited 
from  Inclusion  in  proxy  soliciting  mate¬ 
rials  by  Rule  14a-9  [17  CFR  24(U4a-91 
of  the  proxy  rules.  Other  rules  that  occa¬ 
sionally  have  been  violated  are  Rule  14a- 
4  [17  CFR  240.14a-41  concerning  the 
form  of  an  Issuer's  proxy  card,  and  Rule 
14a-ll  [17  CFR  240.14a-ll]  relating  to 
contests  for  the  election  of  directors. 

In  light  of  the  foregoing,  the  Com¬ 
mission  proposes  to  add  a  new  paragraph 
(c)  (3)  to  Rule  14a-8  expressly  providing 
that  a  proposal  or  supporting  statement 
may  not  be  contrary  to  any  of  the  Com¬ 
mission’s  proxy  rules  and  regulations,  in¬ 
cluding  Rule  14a-9.  This  provision,  if 
adopted,  would  simply  formalize  a 
ground  for  omission  that  the  Commis¬ 
sion  believes  is  inherent  in  the  existing 
rule. 

(4)  Personal  Claim  or  Grievance. 
Paragraph  (c)  (2)  (i)  of  the  current  rule 
allows  a  proposal  to  be  excluded  from  an 
issuer’s  proxy  materials  if  it  “relates  to 
the  enforcement  of  a  personal  claim  or 
the  redress  of  a  personal  grievance 
against  the  issuer,  its  management,  or 
any  other  person.”  Because  the  Commis¬ 
sion  does  not  believe  an  issuer’s  proxy 
materials  are  a  proper  forum  for  airing 
personal  claims  or  grievances,  it  intends 
to  retain  this  provision  in  its  present 
form  in  paragraph  (c)(4)  of  the  re¬ 
vised  rule. 

(5)  Insignificant  Matters.  Paragraph 
(c)  (2)  (11)  of  the  existing  rule  permits 
an  issuer  to  omit  a  proposal  If  it  “con¬ 
sists  of  a  recommendation,  request  or 
mandate  that  action  be  taken  with  re¬ 
spect  to  any  matter,  including  a  gen¬ 
eral  economic,  political,  racial,  religious, 
social  or  similar  cause,  that  is  not  signi¬ 
ficantly  related  to  the  business  of  the 
■Issuer  .  ,  .”  The  Commission  proposes  to 
retain  the  substance  of  this  provision  in 
paragraph  (c)  (5)  of  the  revised  rule. 


However,  the  reference  in  the  existing 
rule  to  the  form  in  which  proposals  ap¬ 
pear  and  the  illustrative  reference  to 
various  general  causes  have  been  deleted 
on  the  ground  they  are  superfluous  and 
unnecessary.  Accordingly,  the  provision, 
as  proposed  to  be  amended,  simply  states 
that  a  proposal  may  be  omitted  if  it 
“deals  with  a  matter  that  is  not  signifi¬ 
cantly  related  to  the  issuer’s  business.” 

A  number  of  persons  have  expressed 
the  view  that  the  Commission  should  re¬ 
vise  the  rule  to  allow  the  omission  of  a 
proposal  whenever  the  matter  involved 
therein  does  not  bear  a  significant  eco¬ 
nomic  relation  to  the  issuer’s  business. 
The  Commission,  however,  does  not  be¬ 
lieve  that  the  insertion  of  the  word 
“economic”  is  appropriate  at  this  time. 
Its  view  is  based  on  the  fact  that  there 
are  many  instances  in  which  the  matter 
Involved  in  a  proposal  is  significant  to  an 
issuer’s  business,  even  though  such  sig¬ 
nificance  may  not  be  apparent  from  an 
economic  viewpoint.  For  example,  pro¬ 
posals  dealing  with  cumulative  voting 
rights  or  the  ratification  of  auditors  may 
not  be  economically  significant  to  an 
issuer’s  business,  but  they  nevertheless 
have  a  significance  to  security  holders 
that  would  preclude  their  being  omitted 
under  this  provision. 

Notwithstanding  the  foregoing,  the 
Commission  recognizes  that  there  are 
circumstances  in  which  economic  data 
may  indicate  a  valid  basis  for  omitting 
a  proposal  under  this  provision.  The 
Commission  wishes  to  emphasize,  how¬ 
ever,  that  the  significance  of  a  particular 
matter  to  an  issuer’s  present  or  prospec¬ 
tive  business  depends  upon  that  issuer’s 
individual  circumstances,  and  that  there 
is  no  specific  quantitative  standard  that 
is  applicable  in  all  instances.  Moreover, 
the  burden  is  on  the  issuer  to  demon¬ 
strate  that  this  provision,  or  any  other 
provision  of  Rule  14a-8  for  that  matter, 
may  properly  be  relied  upon  to  omit  a 
particular  proposal. 

(6)  Matters  Beyond  Issuer’s  Power. 
Paragraph  (c)  (6)  of  the  proposed 
amended  rule  provides  that  a  proposal 
may  be  omitted  from  an  issuer’s  proxy 
materials  if  it  deals  with  a  matter  that  is 
“beyond  the  issuer's  power  to  effectuate.” 
This  provision  is  derived  from  that  part 
of  paragraph  (c)(2)(ii)  of  the  current 
rule  and  the  Note  thereto  that  allow  a 
proposal  to  be  omitted  if  it  deals  with 
a  matter  that  is  not  within  the  control  of 
the  issuer.  In  terms  of  scope  and  effect, 
the  provision  is  unchanged  from  the  cur¬ 
rent  rule  and  Note.  However,  since  the 
Note  does  nothing  more  than  define  the 
term  used  in  the  subparagraph,  it  has 
been  incorporated  into  the  subparagraph 
itself. 

(7)  Routine  Matters.  Paragraph  (c) 
(5)  of  the  existing  rule  permits  an  issuer 
to  omit  a  proposal  from  its  proxy  mate¬ 
rials  if  the  proposal  “consists  of  a  recom¬ 
mendation  or  request  that  the  manage¬ 
ment  taka  action  with  respect  to  a  mat¬ 
ter  relating  to  the  conduct  of  the  ordi¬ 
nary  business  operations  of  the  issuer.” 
This  provision  frequently  has  been  relied 
upon  by  Issuers  to  exclude  proposals  that 
Involve  matters  of  considerable  impor¬ 
tance  to  the  Issuer  and  its  security  hold¬ 


ers.  As  a  result,  the  Commission  is  con¬ 
cerned  that  it  may  not  be  operating 
completely  in  accord  with  the  purposes 
for  which  section  14(a)  of  the  Exchanco 
Act  was  enacted.  That  Section,  which 
provides  the  statutory  authority  for  the 
Commission’s  proxy  rules  and  regula¬ 
tions,  of  which  Rule  14a-8  is  a  part,  was 
enacted  to  promote  corporate  suffrage 
and  to  limit  those  situations  in  which 
public  corporations  are  controlled  by  a 
small  number  of  persons.*  As  the  Court 
of  Appeals  for  the  D.C.  Circuit  pointed 
out,  the  overriding  purpose  of  section 
14(a)  “is  to  assure  to  corporate  share¬ 
holders  the  ability  to  exercise  their 
right — some  would  say  their  duty — to 
control  the  important  decisions  which 
affect  them  in  their  capacity  as  stock¬ 
holders  and  owners  of  the  corporation.”  ‘ 
In  light  of  the  above  considerations, 
the  Commission  proposes  to  delete  para¬ 
graph  (c)  (5)  and  replace  it  with  a  new 
paragraph  (c)  (7) .  The  new  paragraph 
would  permit  the  omission  of  a  proposal 
only  if  it  deals  with  a  “routine,  day-to- 
day  matter  relating  to  the  conduct  of 
the  ordinary  business  operations  of  the 
issuer.”  Because  matters  of  the  type  de¬ 
scribed  in  the  new  provision  generally 
are  of  little  interest  or  importance  to 
most  security  holders,  the  Commission 
believes  it  is  appropriate  to  retain  an 
exclusionary  provision  for  proposals 
dealing  with  them.  The  proposed  new 
subparagraph,  however,  could  not  be 
relied  upon  to  exclude  proposals  involv¬ 
ing  important  business  matters,  not¬ 
withstanding  the  fact  that  such  matters 
generally  would  relate  to  the  conduct 
of  the  issuer’s  ordinary  business  opera¬ 
tions.  — 

With  respect  to  the  standard  which 
would  be  used  to  distinguish  between 
routine  and  important  matters  for  pur¬ 
poses  of  the  new  proposed  paragraph, 
the  Commission  suggests  the  following 
for  consideration  and  comment,.  Will  it 
be  necessary  for  the  board  of  directors 
(or  other  governing  body  of  the  issuer, 
such  as  the  board  of  trustees)  to  act  on 
the  matter  involved  in  the  proposal? 
Under  the  proposed  standard,  mundane 
matters  that  would  be  handled  by  man¬ 
agement  personnel  without  referral  to 
the  board  of  directors  generally  would 
be  excludable  under  this  provision,  but 
matters  that  would  require  action  by  the 
board  would  not  be. 

Alternate  to  Proposed  Subparagraphs 
(c)(5)  and  (c)(7)  [17  CFR  240.14A-8 
(c)(5)  AND  (c)(7)] 

In  connection  with  proposed  subpara¬ 
graphs  (c)(5)  and  (c)(7),  the  Commis¬ 
sion  also  wishes  to  elicit  comments  on 
the  following  questions:  1)  whether  it 
would  be  more  beneficial  to  Issuers  and 
security  holders  not  to  adopt  either  or 
both  of  these  proposed  subparagraphs, 
or  2)  whether  it  would  be  more  beneficial 


•See  House  Report  No.  1383,  73d  Cong.,  2nd 
8688.  (1934),  13-14,  and  8enate  Report  No. 
792,  73d  Cong.,  2nd  Sees.  (1934),  12. 

4  "Medical  Committee  for  Human  Rights  v. 
S.E.C.,”  432  F.2d  689.  680-681  (D.C.  Clr.  1970), 
vacated  and  dismissed  as  moot,  404  US,  403 
(1972). 
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to  replace  or  supplement  them  with  a 
provision  which  would  allow  the  omis¬ 
sion  of  a  proposal  If  it: 

Deals  with  a  matter  that  the  governing  body 
of  the  Issuer  (such  as  the  Board  of  Direc¬ 
tors)  to  not  required  to  act  upon  pursuant 
to  the  applicable  State  law  or  the  Issuer’s 
governing  Instruments  (such  as  the  Char¬ 
ter  or  By-Laws). 

The  proposed  alternate  standard  de¬ 
scribed  above  is  being  put  forth  for 
comment  because  the  Commission  recog¬ 
nizes  that  proposed  paragraphs  (c)  <5) 
and  (c)  (7)  may  create  interpretative 
difficulties  that  might  not  arise  under 
the  proposed  alternative  provision. 

(8)  Elections  to  Office.  The  last  sen¬ 
tence  of  paragraph  (a)  of  the  existing 
rule  states  that  Rule  14a-8  does  not  ap¬ 
ply  to  elections  to  office  or  to  counter 
proposals  to  matters  to  be  submitted  by 
the  management.  Both  of  the  grounds  for 
omission  mentioned  in  that  sentence  are 
substantive  in  nature,  and  the  Commis¬ 
sion  believes  they  more  properly  belong 
in  paragraph  (c)  of  the  rule,  which  con¬ 
tains  all  of  the  substantive  grounds  for 
omitting  stockholder  proposals.  Accord¬ 
ingly,  they  have  been  restated  in  pro¬ 
posed  paragraphs  (c)  (8)  and  (c)  (9)  of 
the  amended  rule. 

Paragraph  (c)  (8)  states  simply  that  a 
proposal  can  be  omitted  if  it  “relates  to  a 
corporate,  political  or  other  election  to 
office.”  The  words  "corporate,  political  or 
other . . have  been  added  to  make  clear 
that  the  proposed  subparagraph  would 
apply  to  a  proposal  relating  to  any  type 
of  election  to  office.  Notwithstanding  Its 
aplicabllity  to  any  election  to  office,  the 
principal  purpose  of  the  provision  Is  to 
make  clear,  with  respect  to  corporate 
elections,  that  Rule  14a-8  Is  not  the  prop¬ 
er  means  for  conducting  campaigns  or 
effecting  reforms  in  elections  of  that 
nature,  since  other  proxy  rules,  includ¬ 
ing  Rule  14a-ll,  are  applicable  thereto. 

(9)  Counter  Proposals.  As  noted 
above,  paragraph  (c)(9)  of  the  revised 
rule  would  merely  restate  a  ground  for 
omission  already  set  forth  in  the  exist¬ 
ing  rule.  That  Is,  a  proposal  that  Is  coun¬ 
ter  to  a  proposal  to  be  presented  by  the 
management  may  be  omitted  from  an  Is¬ 
suer’s  proxy  materials. 

(10)  Moot  Proposals.  The  Commission 
proposes  to  set  forth  in  paragraph  (c) 
(10)  of  the  amended  rule  a  ground  for 
omission  that  has  been  Implied  In  the 
existing  rule  but  not  specifically  stated 
therein.  The  new  subparagraph  would 
provide  that  a  proposal  which  has  been 
rendered  moot  by  the  actions  of  the 
management  may  be  omitted  from  the 
Issuer’s  proxy  materials.  This  provision 
Is  designed  to  avoid  the  possibility  of 
shareholders  having  to  consider  matters 
which  already  have  been  favorably  acted 
upon  by  the  management  and  would  be 
applicable,  for  Instance,  whenever  the 
management  agrees  prior  to  a  meeting  of 
security  holders  to  Implement  a  propon¬ 
ent’s  proposal  in  Its  entirety. 

(11)  Similar  Proposals  in  Current 
Year.  As  with  paragraph  (c)(10)  above, 
paragraph  (c)(ll)  would  formalize  a 
ground  for  omission  that  Is  not  men¬ 
tioned  In  the  current  rule  but  reasonably 


has  been  Implied  therefrom.  Specifically, 
the  new  subparagraph  would  provide 
that  the  management  may  omit  a  pro¬ 
posal  that  is  substantially  duplicative 
of  a  proposal  previously  submitted  by 
another  proponent  which  the  manage¬ 
ment  intends  to  include  in  its  proxy  ma¬ 
terials.  The  purpose  of  the  provision  is 
to  eliminate  the  possibility  of  share¬ 
holders  having  to  consider  two  or  more 
substantially  identical  proposals  sub¬ 
mitted  to  an  Issuer  by  proponents  act¬ 
ing  independently  of  each  other. 

(12)  Similar  Proposals  in  Prior  Years. 
With  one  exception,  paragraph  (c)  (12) 
of  the  proposed  rule  is  identical  to  para¬ 
graph  (c)  (4)  of  the  existing  rule.  The 
exception  is  set  forth  in  the  first  two 
lines  of  the  new  provision,  and  It 
amounts  to  a  change  in  the  standard  for 
applying  this  ground  for  omission. 

Paragraph  (c)(4)  presently  states  that 
a  proposal  submitted  by  a  security  holder 
may  be  omitted  from  an  issuer’s  proxy 
soliciting  materials  if  it  is  "substantially 
the  same”  as  a  prior  shareholder  proposal 
that  failed  on  Its  most  recent  submission 
to  receive  a  specified  minimum  percent¬ 
age  of  the  total  votes  cast.  The  purpose  of 
the  provision  is  to  prevent  matters  of 
little  interest  from  consistently  being 
placed  before  an  Issuer’s  security  holders. 
The  Commission  has  observed  that  in  re¬ 
cent  years  the  provision  has  been  effec¬ 
tively  circumvented  by  some  proponents 
who  have  been  able  to  present  essentially 
the  same  subject  matter  to  a  company’s 
security  holders  In  successive  years,  even 
though  their  prior  proposals  on  the  mat¬ 
ter  failed  to  receive  the  minimum  per¬ 
centage  of  votes  specified  in  the  rule.  This 
evasion  of  the  rule  has  been  accom¬ 
plished  by  recasting  the  form  of  the  pro¬ 
posal,  expanding  its  coverage,  or  other¬ 
wise  changing  its  language  in  a  manner 
that  precludes  one  from  saying  that  it  Is 
"substantially  the  same”  as  the  prior 
proposal. 

In  recognition  of  the  foregoing,  and 
In  order  to  prevent  further  frustration  of 
the  Intent  of  the  provision  discussed 
above,  the  Commission  proposes  to  revise 
the  rule  to  permit  the  omission  of  a  pro¬ 
posal  if  It  "deals  with  substantially  the 
same  subject  matter  as  a  proposal  pre¬ 
viously  submitted  to  security  holders  . . 
The  Commission  believes  the  proposed 
change  would  effectively  limit  the  scope 
of  shareholder  proposals  submitted  under 
Rule  14a-8  to  those  matters  that  either 
have  not  been  acted  upon  by  an  issuer’s 
security  holders  within  the  period  speci¬ 
fied  in  the  rule,  or,  if  acted  upon,  have 
evoked  a  significant  shareholder  vote 
during  that  period. 

It  should  be  noted  that  the  proposed 
change  would  permit  a  proposal  to  be 
omitted  even  If  only  part  of  It  dealt  with 
the  same  subject  matter  as  a  prior  pro¬ 
posal.  Accordingly,  should  the  proposed 
new  subparagraph  eventually  be  adopted 
by  the  Commission,  it  would  be  Incum¬ 
bent  upon  proponents  to  delete  from 
their  proposals  any  material  dealing  with 
substantially  the  same  subject  matter 
as  a  prior  proposal  that  failed  to  receive 
the  minimum  percentage  of  votes  speci¬ 
fied  In  this  provision. 


(13)  Specific  Dividend  Amounts.  In 
paragraph  (c)  (13)  of  the  revised  rule, 
the  Commission  proposes  to  permit  is¬ 
suers  to  omit  from  their  proxy  materials 
any  proposals  relating  to  "specific 
amounts  of  cash  or  stock  dividends.”  Un¬ 
der  Rule  14a^8  as  it  now  exists,  almost 
all  dividend  proposals  are  excludable 
either  on  the  ground  that  they  are  con¬ 
trary  to  the  applicable  state  law,  or  on 
the  ground  that  they  relate  to  the  con¬ 
duct  of  the  issuer’s  ordinary  business 
operations.  (The  latter  result  is  based 
on  the  fact  that  the  management,  as  an 
ordinary  business  matter,  determines  not 
only  whether  any  dividends  should  be 
paid,  but  also  the  amount  of  such 
dividends.) 

Because  the  Commission  already  has 
proposed  herein  to  narrow  considerably 
the  "ordinary  business”  test  of  paragraph 
(c)  (5)  of  the  current  rule  (see  the  dis¬ 
cussion  of  proposed  paragraph  (c) (7) 
relating  to  “routine  matters”),  it  ap¬ 
pears  likely  that  many  dividend  pro¬ 
posals  no  longer  would  be  excludable 
under  that  standard.  The  Commission 
does  not  believe  this  would  be  an  unwel¬ 
come  result,  inasmuch  as  dividend  mat¬ 
ters,  including  an  issuer’s  dividend  policy, 
are  extremely  important  to  most  security 
holders.  It  recognizes,  however,  that  un¬ 
less  some  restrictions  are  placed  on  the 
types  of  dividends  proposals  that  are  sub¬ 
mitted,  issuers  could  be  inundated  with 
numerous  proposals  of  a  conflicting  na¬ 
ture  on  such  matters.  For  instance,  the 
possibility  would  exist  that  several  pro¬ 
ponents  independently  would  submit  to 
an  issuer  proposals  asking  that  differing 
amounts  of  dividends  be  paid.  Accord¬ 
ingly,  in  order  to  prevent  security  holders 
from  being  burdened  with  a  multitude  of 
conflicting  dividend  proposals,  the  Com¬ 
mission  is  proposing  paragraph  (c)(13) 
in  the  form  described  above. 

In  arriving  at  the  foregoing  position 
on  dividend  proposals,  the  Commission 
has  given  consideration  to  the  view  ad¬ 
vanced  by  some  managements  that  divi¬ 
dend  matters  are  not  appropriate  for 
discussion  by  security  holders.  This  view 
Is  based  on  the  fact  that  decisions  on 
dividends  traditionally  have  been  within 
the  exclusive  province  of  the  board  of 
directors  under  most  state  laws,  and  the 
fact  that  Individual  directors  can  be  held 
personally  liable  under  many  state  laws 
If  they  pay  dividends  in  excess  of  accu¬ 
mulated  earnings.  The  Commission, 
however,  is  not  persuaded  that  these 
reasons  provide  a  valid  basis  for  exclud¬ 
ing  all  dividend  proposals.  In  this  regard, 
it  is  noted  that  mandatory  dividend  pro¬ 
posals  would  continue  to  be  excludable 
under  paragraph  (c)(1)  of  the  revised 
rule,  to  the  extent  that  they  would  In¬ 
trude  on  the  board’s  exclusive  discre¬ 
tionary  authority  under  the  applicable 
state  law  to  make  decisions  on  dividends. 
But  to  the  extent  that  such  proposals 
ware  advisory  in  nature,  and  therefore 
non-binding  on  the  board  even  if 
adopted,  the  Commission  is  unable  to 
agree  that  proponents  should  be  denied 
the  opportunity  to  present  them,  within 
the  limits  of  this  provision,  to  their  fel¬ 
low  security  holders  for  consideration. 
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Procedural  Requirements  for  Manage¬ 
ments — Rule  14a-8(d)  [17  CPR 

240.14a-8(d)  1 

Paragraph  (d)  of  the  existing  rule 
deals  with  the  procedural  requirements 
applicable  to  managements  who  intend 
to  omit  stockholder  proposals  from  their 
proxy  materials.  The  Commission  pro¬ 
poses  to  make  the  following  changes  in 
that  paragraph : 

(1)  It  proposes  to  insert  the  words 
“for  any  reason”  in  the  forepart  of  the 
paragraph  to  make  clear  that  the  notifi¬ 
cation  and  filing  requirements  of  para¬ 
graph  (d)  are  applicable  “Whenever  the 
management  asserts,  for  any  reason, 

.  .  that  it  may  omit  a  proposal 
and/or  supporting  statement  from  its 
proxy  materials.  The  purpose  of  the  pro¬ 
posed  revision  is  to  dispel  the  erroneous 
belief  of  some  managements  that  they 
need  not  comply  with  the  requirements 
of  paragraph  (d)  when  a  proposal  is 
clearly  excludable  for  a  procedural  rea¬ 
son  (e.g.,  timeliness) . 

(2)  The  Commission  proposes  to  ad¬ 
vance  the  deadline  for  managements  to 
submit  materials  under  paragraph  (d) 
from  30  days  in  advance  of  the  date  on 
which  their  preliminary  proxy  materials 
will  be  filed  to  50  days  prior  to  such  date. 
As  previously  noted  in  the  discussion  of 
proposed  paragraph  (a)  (3)  relating  to 
the  timeliness  requirements  for  propo¬ 
nents,  this  change  is  being  proposed  in 
conjunction  with  a  corresponding  20-day 
advance  in  the  deadline  date  for  the  sub¬ 
mission  of  proposals  by  proponents. 

(3 )  It  proposes  to  revise  the  paragraph 
to  state  that  the  materials  required  by 
paragraph  (d)  must  be  submitted  not 
later  than  50  days  in  advance  of  the  filing 
date  for  the  issuer’s  preliminary  proxy 
materials,  “or  such  shorter  period  prior 
to  such  date  as  the  Commission  or  its 
staff  may  permit  •  •  •”  The  addition 
of  the  words  “or  its  staff”  would  make 
clear  that  the  staff  may  act  on  a  request 
for  a  waiver  of  the  50 -day  filing  re¬ 
quirement  without  the  necessity  for 
referring  the  request  to  the  full  Com¬ 
mission. 

(4)  The  Commission  proposes  to  re¬ 
quire  that  five  copies  (rather  than  one, 
as  at  present)  of  all  materials  required 
by  the  paragraph  be  filed  with  it.  The 
additional  copies  are  needed  to  fulfill  the 
public  availability  requirements  applica¬ 
ble  to  such  materials  and  to  provide  the 
Commission’s  staff  with  an  adequate 
number  of  copies  for  working  purposes 
and  for  its  files. 

Text  or  Proposed  Revised  Rule  14a-8 
[17  CPR  240.140-81 

Rule  14a-8  is  proposed  to  be  revised  to 
read  as  follows: 

§  240.14a— 8  Proposal*  of  security  Hold¬ 
ers. 

(a)  If  any  security  holder  of  an  issuer 
notifies  the  management  of  the  issuer  of 
his  intention  to  present  a  proposal  for 
action  at  a  forthcoming  meeting  of  the 
issuer's  security  holders,  the  manage¬ 
ment  shall  set  forth  the  proposal  in  its 
proxy  statement  and  identify  it  in  its 
form  of  proxy  and  provide  means  by 
which  security  holders  can  make  the  spe¬ 


cification  required  by  { 240.14a-4(b). 
Notwithstanding  the  foregoing,  the  man¬ 
agement  shall  not  be  required  to  include 
the  proposal  in  its  proxy  statement  or 
form  of  proxy  unless  the  security  holder 
(hereinafter,  the  “proponent”)  has  com¬ 
plied  with  the  requirements  of  this  para¬ 
graph  and  paragraphs  (b)  and  (c)  here¬ 
of: 

(1>  Eligibility.  At  the  time  he  submits 
the  proposal,  the  proponent  shall  be  a 
record  or  beneficial  owner  of  a  security 
entitled  to  be  voted  at  the  meeting  on  his 
proposal,  and  he  shall  continue  to  own 
such  security  through  the  date  on  which 
the  meeting  is  held.  If  the  management 
requests  documentary  support  of  a  pro¬ 
ponent’s  claim  that  he  is  a  beneficial 
owner  of  a  voting  security  of  the  issuer, 
the  proponent  shall  furnish  appropriate 
documentation  within  10  business  days 
after  receiving  the  request.  In  the  event 
the  management  includes  the  propon¬ 
ent’s  proposal  in  its  proxy  soliciting  ma¬ 
terials  for  the  meeting  and  the  propo¬ 
nent  fails  to  comply  with  the  require¬ 
ment  that  he  continuously  be  a  voting 
security  holder  through  the  meeting  date, 
the  management  shall  not  be  required  to 
include  any  proposals  submitted  by  the 
proponent  in  its  proxy  soliciting  mater¬ 
ials  for  any  meeting  held  in  the  following 
two  calendar  years. 

(2>  Notice.  The  proponent  shall  notify 
the  management  in  writing  of  his  in¬ 
tention  to  appear  personally  at  the  meet¬ 
ing  to  present  his  proposal  for  action. 
The  proponent  shall  furnish  the  requisite 
notice  at  the  time  he  submits  the  pro¬ 
posal,  except  that  if  he  was  unaware  of 
the  notice  requirement  at  that  time,  he 
shall  comply  with  it  within  a  reasonable 
time  after  being  informed  of  it  by  the 
management.  If  the  proponent,  after  fur¬ 
nishing  in  good  faith  the  notice  required 
by  this  provision,  subsequently  deter¬ 
mines  that  he  will  be  unable  to  appear 
personally  at  the  meeting,  he  shall  ar¬ 
range  to  have  another  security  holder  of 
the  issuer  present  his  proposal  on  his  be¬ 
half  at  the  meeting.  In  the  event  the  pro¬ 
ponent  or  his  proxy  falls,  without  good 
cause,  to  present  the  proposal  for  action 
at  the  meeting,  the  management  shall  not 
be  required  to  Include  any  proposals  sub¬ 
mitted  by  the  proponent  in  its  proxy  so¬ 
liciting  materials  for  any  meeting  held  in 
the  following  two  calendar  years. 

(3)  Timeliness.  The  proponent  shall 
submit  his  proposal  sufficiently  far  in  ad¬ 
vance  of  the  meeting  so  that  it  is  received 
by  the  management  within  the  following 
time  periods: 

(i)  Annual  Meetings.  A  proposal  to  be 
presented  at  an  annual  meeting  shall  be 
received  by  the  management  at  the  is¬ 
suer’s  principal  executive  offices  not  less 
than  90  days  in  advance  of  a  date  corres¬ 
ponding  to  the  date  set  forth  on  the  man¬ 
agement’s  proxy  statement  released  to 
security  holders  in  connection  with  the 
last  annual  meeting  of  security  holders, 
except  that  if  the  date  of  the  annual 
meeting  has  been  changed  as  a  result  of  a 
change  in  the  fiscal  year,  a  proposal  shall 
be  received  by  the  management  a  rea¬ 
sonable  time  before  the  solicitation  is 
made. 


(ii)  Other  Meetings.  A  proposal  to  be 
presented  at  any  meeting  other  than  an 
annual  meeting  shall  be  received  a  rea¬ 
sonable  time  before  the  solicitation  is 
made. 

Note. — In  order  to  curtail  controversy  as 
to  the  date  on  which  a  proposal  was  received 
by  the  management,  it  Is  suggested  that 
proponents  submit  their  proposals  by  Cer¬ 
tified  Mall-Return  Receipt  Requested. 

(4)  Number  and  Length  of  Proposals. 
The  proponent  may  submit  a  maximum 
of  two  proposals  of  not  more  than  300 
words  each  for  inclusion  in  the  manage¬ 
ment's  proxy  materials  for  a  meeting  of 
security  holders.  If  the  proponent  fails 
to  comply  with  either  of  these  require¬ 
ments,  or  if  he  fails  to  comply  with  the 
200-word  limit  on  supporting  statements 
mentioned  in  paragraph  (b) ,  he  shall  be 
provided  the  opportunity  by  the  manage¬ 
ment  to  reduce,  within  a  reasonable  time, 
the  items  submitted  by  him  to  the  limits 
required  by  this  rule.  * 

(b)  If  the  management  opposes  any 
proposal  received  from  a  proponent,  it 
shall  also,  at  the  request  of  the  propo¬ 
nent,  include  in  its  proxy  statement  a 
statement  of  the  proponent  of  not  more 
than  200  words  in  support  of  the  pro¬ 
posal,  which  statement  shall  not  include 
the  name  and  address  of  the  proponent. 
The  statement  and  request  of  the  pro¬ 
ponent  shall  be  furnished  to  the  manage¬ 
ment  at  the  time  that  the  proposal  is 
furnished,  and  neither  the  management 
nor  the  issuer  shall  be  responsible  for 
such  statement  The  proxy  statement 
shall  also  include  either  the  name  and 
address  of  the  proponent  or  a  statement 
that  such  information  will  be  furnished 
by  the  issuer  or  by  the  Commission  to 
any  person,  orally  or  in  writing  as  re¬ 
quested,  promptly  upon  the  receiot  of 
any  oral  or  written  request  therefor.  If 
the  name  and  address  of  the  prononent 
are  omitted  from  the  proxy  statement 
they  shall  be  furnished  to  the  Commis¬ 
sion  at  the  time  of  filing  the  manage¬ 
ment’s  preliminary  proxy  material  pur¬ 
suant  to  §  240.14a-6(a> . 

(c)  The  management  may  omit  a  pro¬ 
posal  and  any  statement  in  support 
thereof  from  its  proxy  statement  and 
form  of  proxy  under  any  of  the  follow¬ 
ing  circumstances : 

(1)  If  the  proposal  is,  under  the  laws 
of  the  issuer’s  domicile,  not  a  proper 
subject  for  action  by  security  holders: 

Note. — A  proposal  that  may  bo  Improper 
under  the  applicable  state  law  when  framed 
as  a  mandate  or  directive,  may  be  proper 
when  framed  as  a  recommendation  or  re¬ 
quest. 

(2)  If  the  proposal  is  contrary  to  a 
federal  law  of  the  United  States; 

(3)  If  the  proposal  or  the  supporting 
statement  is  contrary  to  any  of  the  Com¬ 
mission’s  proxy  rules  and  regulations,  in¬ 
cluding  S  240.14&-9,  which  prohibits  false 
or  misleading  statements  In  proxy  solicit¬ 
ing  materials; 

(4)  If  the  proposal  relates  to  the  en¬ 
forcement  of  a  personal  claim  or  the 
redress  of  a  personal  grievance  against 
the  issuer.  Its  mangement.  or  any  other 
person; 
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(5)  If  the  proposal  deals  with  a  matter 
that  is  not  significantly  related  to  the 
Issuer’s  business; 

(6)  If  the  proposal  deals  with  a  matter 
that  is  beyond  the  issuer’s  power  to  ef¬ 
fectuate; 

(7)  If  the  proposal  deals  with  a  rou¬ 
tine,  day-to-day  matter  relating  to  the 
conduct  of  the  ordinary  business  opera¬ 
tions  of  the  issuer; 

(8)  If  the  proposal  relates  to  a  cor¬ 
porate,  political  or  other  election  to 
office; 

(9)  If  the  proposal  is  counter  to  a  pro¬ 
posal  to  be  submitted  by  the  management 
at  the  meeting; 

(10)  If  the  proposal  has  been  rendered 
moot  by  the  actions  of  the  management; 

(11)  If  the  proposal  is  substantially 
duplicative  of  a  proposal  previously  sub¬ 
mitted  to  the  management  by  another 
proponent,  which  proposal  will  be  in¬ 
cluded  in  the  management’s  proxy  mate¬ 
rial  for  the  meeting; 

(12)  If  the  proposal  deals  with  sub¬ 
stantially  the  same  subject  matter  as  a 
prior  proposal  submitted  to  security 
holders  in  the  '  management’s  proxy 
statement  and  form  of  proxy  relating  to 
any  annual  or  special  meeting  of  security 
holders  held  within  the  preceding  5  cal¬ 
endar  years,  it  may  omitted  from  the 
management’s  proxy  material  relating 
to  any  meeting  of  security  holders  held 
within  3  calendar  years  after  the  latest 
such  previous  submission: 

Provided,  That  (i)  If  the  prior  proposal 
was  submitted  at  only  one  meeting  dur¬ 
ing  such  preceding  period,  it  received 
less  than  3  percent  of  the  total  number 
of  votes  cast  in  regard  thereto;  or 

(11)  If  the  prior  proposal  was  sub¬ 
mitted  at  only  two  meetings  during  such 
preceding  period,  it  received  at  the  time 
of  its  second  submission  less  than  6  per¬ 
cent  of  the  total  number  of  votes  cast  In 
regard  thereto;  or 

(ill)  If  the  prior  proposal  was  sub¬ 
mitted  at  three  or  more  meetings  during 
such  preceding  period,  it  received  at  the 
time  of  its  latest  submission  less  than  10 
percent  of  the  total  number  of  votes  cast 
in  regard  thereto;  and 

(13)  If  the  proposal  relates  to  specific 
amounts  of  cash  or  stock  dividends. 

(d)  Whenever  the  management  as¬ 
serts,  for  any  reason,  that  a  proposal 
and  any  statement  in  support  thereof 
received  from  a  proponent  may  properly 
be  omitted  from  its  proxy  statement  and 
form  of  proxy,  it  shall  file  with  the  Com¬ 
mission,  not  later  than  50  days  prior  to 
the  date  the  preliminary  copies  of  the 
proxy  statement  and  form  of  proxy  are 
filed  pursuant  to  §  240.14a-6(a),  or  such 
shorter  period  prior  to  such  date  as  the 
Commission  or  its  staff  may  permit,  five 
copies  of  the  following  items:  (1)  The 
proposal;  (2)  any  statement  in  support 
thereof  as  received  from  the  proponent; 
(3)  a  statement  of  the  reasons  why  the 
management  deems  such  omission  to  be 
proper  in  the  particular  case;  and  (4) 
where  such  reasons  are  based  on  matters 
of  law,  a  supporting  opinion  of  counsel. 
The  management  shall  at  the  same  time, 
if  it  has  not  already  done  so,  notify  the 
proponent  of  its  intention  to  omit  the 


proposal  from  its  proxy  statement  and 
form  of  proxy  and  shall  forward  to  him 
a  copy  of  the  statement  of  reasons  why 
the  management  deems  the  omission  of 
the  proposal  to  be  proper  and  a  copy  of 
such  supporting  opinion  of  counsel. 

Text  of  Alternative  to  Proposed  Sub¬ 
paragraphs  (c)  (5)  and  (c)  (7)  [17  CFR 

240.14a-8(c)  (5)  and  240.14a-8(c)  (7)  ] 

With  the  exception  of  the  alternative 
provision  to  paragraphs  (c)  (5)  and  (c) 
(7)  previously  discussed  herein,  the  com¬ 
plete  text  of  the  proposed  revised  rule  is 
set  forth  above.  The  alternative  provi¬ 
sion  would,  if  adopted,  either  replace  or 
supplement  proposed  paragraph  (c)(5) 
and  (c)(7). 

The  alternative  provision  to  para¬ 
graphs  (c)(5)  and  (c)(7)  is  proposed 
to  read  as  follows: 

§  240.14a— 8  Proposal*  of  wurilj  hold- 
era. 

*  I  •  #  * 

(C)  *  *  * 

(5,  7  or  14)  If  the  proposal  deals  with 
a  matter  that  the  governing  body  of  the 
issuer  (such  as  the  Beard  of  Directors)  is 
not  required  to  act  upon  pursuant  to  the 
applicable  State  law  or  the  issuer’s  gov¬ 
erning  instruments  (such  as  the  Charter 
or  By-Laws).  „ 

*  *  •  •  » 

(Secs.  14(a),  23(a),  48  Stat.  890,  901;  sec. 
203(a),  49  Stat.  704;  sec.  8,  49  Stat.  1379; 
sec.  5,  78  Stat.  569,  670;  sec.  18,  89  Stat.  166; 
16  U.S.C.  78n(a),  78w(a);  secs.  12(e), 

20(a),  49  Stat.  823,  833;  15  U.S.C.  79 1(e), 
79t(a) ;  secs.  20(a),  38(a),  54  Stat.  822.  841; 
15  UJS.C.  80a-20(a),  80a- 37(a) ) 

COST  DATA 

In  addition  to  seeking  comments  on  the 
above  proposed  amendments,  the  Com¬ 
mission  is  interested  in  obtaining  in¬ 
formation  about  the  costs  to  Issuers  of 
including  stockholder  proposals  in  their 
proxy  soliciting  materials.  This  informa¬ 
tion  is  being  sought  with  respect  to  pro¬ 
posals  that  are  included  in  proxy  ma¬ 
terials  from  the  date  of  this  release 
through  June  30,  1977.  Any  issuers  will¬ 
ing  to  furnish  such  information  to  the 
Commission  are  requested  to  indicate  not 
only  the  total  cost  of  including  each  pro¬ 
posal  in  their  proxy  materials,  but  also 
the  amount  of  each  component  part  of 
the  overall  cost  (such  as  printing,  post¬ 
age  and  legal  expenses).  This  informa¬ 
tion  should  be  submitted  to  Peter  J. 
Romeo,  Special  Counsel,  Division  of  Cor¬ 
poration  Finance,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.C. 
20549. 

authority 

The  Commission  is  proposing  the 
amendments  to  Rule  14a-8  that  are  dis¬ 
cussed  herein  pursuant  to  section  14(a) 
and  23(a)  of  the  Securities  Exchange 
Act  of  1934,  sections  12(e)  and  20<a)  of 
the  Public  Utility  Holding  Company  Act 
of  1935,  and  sections  20(a)  and  38(a)  of 
the  Investment  Company  Act  of  1940.  To 
assist  interested  persons  in  comparing 
the  proposed  revised  rule  to  the  existing 
rule,-  the  complete  text  of  the  existing 
rule  appears  at  the  end  hereof. 


All  interested  persons  are  invited  to 
submit  their  views  and  comments  on  the 
proposed  amendments  to  George  A.  Fitz¬ 
simmons,  Secretary,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.C. 
20549,  on  or  before  September  7,  1976. 
All  such  communications  should  be  sub¬ 
mitted  with  three  copies  and  should  refer 
to  File  No.  S7-643,  and  will  be  available 
for  public  inspection. 

By  the  Commission. 

Shirley  E.  Hollis, 
Assistant  Secretary. 

July  7, 1976. 

TEXT  OF  EXISTING  RULE 

§  240.14a— 8  Proposals  of  security  hold¬ 
ers. 

(a)  It  any  security  holder  entitled  to  vote 
at  a  meeting  of  security  holders  of  the  Issuer 
shall  submit  to  the  management  of  the  Is¬ 
suer,  within  the  time  hereinafter  specified, 
a  proposal  which  Is  acompanled  by  notice  of 
his  Intention  to  present  the  proposal  for  ac¬ 
tion  at  the  meeting,  the  management  shall 
set  forth  the  proposal  In  Its  proxy  statement 
and  shall  identify  It  in  Its  form  of  proxy  and 
provide  means  by  which  security  holders  can 
make  the  specification  provided  for  by  Buie 
I4a-4(b)  (5  240  l4a-4(b)  |.  The  management 
of  the  Issuer  shall  not  be  required  by  this 
rule  to  include  the  proposal  In  Its  proxy 
statement  or  form  of  proxy  for  an  annual 
meeting  unless  the  proposal  Is  received  by 
the  management  at  the  issuer’s  principal  ex¬ 
ecutive  offices  mot  lees  than  70  days  In  ad¬ 
vance  of  a  date  corresponding  to  the  date  set 
forth  on  the  management’s  proxy  statement 
released  to  security  holders  In  connection 
with  the  last  annual  meeting  of  security 
holders,  except  that  If  the  date  of  the  an¬ 
nual  meeting  has  been  changed  as  a  result  of 
a  change  in  the  fiscal  year,  a  proposal  shall 
be  received  by  the  management  a  reasonable 
time  before  the  solicitation  Is  made.  A  pro¬ 
posal  to  be  presented  at  any  other  meeting 
shall  be  received  by  the  management  of  the 
Issuer  a  reasonable  time  before  the  solicita¬ 
tion  Is  made.  This  rule  does  not  apply,  how¬ 
ever,  to  elections  to  office  or  to  counter  pro¬ 
posals  to  matters  to  be  submitted  by  the 
management. 

Note.— In  order  to  curtail  controversy  as 
to  the  date  that  a  security  holder’s  proposal 
was  received  by  the  management,  It  is  sug¬ 
gested  that  security  holders  submit  their 
proposals  by  Certified  Mall-Return  Receipt 
Requested. 

(b)  If  the  management  opposes  any  pro¬ 
posal  received  from  a  security  bolder.  It  shall 
also,  at  the  request  of  the  security  holder, 
include  In  its  proxy  statement  a  statement  of 
the  security  holder.  In  not  more  than  200 
words.  In  support  of  the  proposal,  which 
statement  shall  not  Include  the  name  and 
address  of  the  security  holder.  Any  state¬ 
ments  In  the  text  of  a  proposal,  such  as  a 
preamble  or  "whereas”  clauses,  which  are  In 
effect  arguments  In  support  of  the  proposal, 
shall  be  deemed  part  of  the  supporting  state¬ 
ment  and  subject  to  the  200-word  limitation 
thereon.  The  proxy  statement  shall  also  In¬ 
clude  either  the  name  and  address  of  the 
security  holder  or  a  statement  that  such 
Information  will  be  furnished  by  the  issuer 
or  by  the  Commission  to  any  person,  orally, 
or  In  writing  as  requested,  promptly  upon 
the  receipt  of  any  oral  or  written  request 
therefor.  If  the  name  and  address  of  the 
security  holder  is  omitted  from  the  proxy 
statement.  It  shall  be  furnished  to  the  Com¬ 
mission  at  the  time  of  filing  the  manage¬ 
ment’s  preliminary  proxy  material  pursuant 
to  Rule  14a-6(a)  (I  240.1 4a-6( a)  ].  The  state¬ 
ment  and  request  of  the  security  holder  shall 
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be  furnished  to  the  management  at  the  time 
'that  the  proposal  la  furnished.  Neither  the 
management  nor  the  issuer  shall  be  respon¬ 
sible  for  such  statement. 

(c)  Notwithstanding  the  foregoing,  the 
management  may  omit  a  proposal  and  any 
statement  in  support  thereof  from  Its  proxy 
statement  and  form  of  proxy  under  any  of 
the  following  circumstances : 

(1)  If  the  proposal  as  submitted  Is,  under 
the  laws  of  the  Issuer's  domicile,  not  a 
proper  subject  for  action  by  security  holders; 
or 

(2)  If  the  proposal : 

(I)  relates  to  the  enforcement  of  a  personal 
claim  or  the  redress  of  a  personal  grievance 
against  the  Issuer,  Its  management,  or  any 
other  person;  or 

(II)  consists  of  a  recommendation,  re¬ 
quest  or  mandate  that  action  be  taken  with 
respect  to  any  matter  Including  a  general 
economic,  political,  racial,  religious,  social 
or  similar  cause,  that  Is  not  significantly  re¬ 
lated  to  the  business  of  the  Issuer  or  is  not 
within  the  control  of  the  Issuer; 

Note. — Proposals  not  within  an  Issuer's 
control  are  those  which  are  beyond  Its  power 
to  effectuate. 

(3)  If  the  management  has  at  the  security 
holder's  request  Included  a  proposal  In  Its 
proxy  statement  and  form  of  proxy  relating 
to  either  the  last  two  annual  meetings  of 
security  holders  or  any  special  meeting  held 


subsequent  to  the  earlier  of  such  two  anmiAi 
meetings  and  such  security  holder  has  failed 
without  good  cause  to  present  the  proposal. 
In  person  or  by  proxy,  for  action  at  the  meet¬ 
ing;  or 

(4)  If  substantially  the  same  proposal  has 
previously  been  submitted  to  security  holders 
In  the  management’s  proxy  statement  and 
form  of  proxy  relating  to  any  annual  or  spe¬ 
cial  meeting  of  security  holders  held  within 
the  preceding  5  calendar  years.  It  may  be 
omitted  from  the  management's  proxy  ma¬ 
terial  relating  to  any  meeting  of  security 
holders  held  within  the  3  calendar  years  after 
the  latest  such  previous  submission:  Pro¬ 
vided,  That  (1)  If  the  proposal  was  submitted 
at  only  one  meeting  during  such  preceding 
period.  It  received  less  than  3  percent  of  the 
total  number  of  votes  cast  in  regard  thereto; 
or 

(il)  If  the  proposal  was  submitted  at  only 
two  meetings  during  such  preceding  period, 
it  received  at  the  time  of  Its  second  sub¬ 
mission  less  than  6  percent  of  the  total  num¬ 
ber  of  votes  cast  In  regard  thereto;  or 

(ill)  If  the  proposal  was  submitted  at 
three  or  more  meetings  during  such  preced¬ 
ing  period,  It  received  at  the  time  of  Its  latest 
submission  less  than  10  percent  of  the  total 
number  of  votes  cast  In  regard  thereto;  or 

(5)  If  the  proposal  consists  of  a  recom¬ 
mendation  or  request  the  management  take 


action  with  respect  to  a  matter  relating  to 
the  conduct  of  the  ordinary  business  oper¬ 
ations  of  the  Issuer. 

(d)  Whenever  the  management  asserts 
that  a  proposal  and  any  statement  in  sup¬ 
port  thereof  received  from  a  security  holder 
may  properly  be  omitted  from  Its  proxy 
statement  and  form  of  proxy,  it  shall  Ale 
with  the  Commission,  not  later  than  80  days 
prior  to  the  date  the  preliminary  copies  of 
the  proxy  statement  and  form  of  proxy  are 
filed  pursuant  to  Rule  14a-6(a)  [$  240.14a- 
6(a)],  or  such  shorter  period  prior  to  such 
date  as  the  Commission  may  permit,  a  copy 
of  the  proposal  and  any  statement  In  sup¬ 
port  thereof  as  received  from  the  security 
holder,  together  with  a  statement  of  the 
reasons  why  the  management  deems  such 
omission  to  be  proper  In  the  particular  case, 
and  where  such  reasons  are  based  on  matters 
of  law  a  supporting  opinion  of  counsel.  The 
management  shall  at  the  same  time,  if  It 
has  not  already  done  so,  notify  the  security 
bolder  submitting  the  proposal  of  Its  Inten¬ 
tion  to  omit  the  proposal  from  Its  proxy 
statement  and  form  of  proxy  and  shall  for¬ 
ward  to  him  a  copy  of  the  statement  of  rea¬ 
sons  why  the  management  deems  the  omis¬ 
sion  of  the  proposal  to  be  proper  and  a  copy 
of  such  supporting  opinion  of  counsel. 

[FR  Doc .76-20642  Filed  7-14-78; 8:46  ua| 
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Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  II— SECURITIES  AND 
EXCHANGE  COMMISSION 

[Release  Nos.  84-12599,  86-19603.  IC-9344] 

PART  241— INTERPRETATIVE  RELEASES 
RELATING  TO  THE  SECURITIES  EX¬ 
CHANGE  ACT  OF  1934  AND  GENERAL 
RULES  AND  REGULATIONS  THERE¬ 
UNDER 

Statement  of  Informal  Proposals  for  the 
Rendering  of  Staff  Advice  With  Respect 
to  Shareholder  Proposals 

In  connection  with  Its  proposals  to  re¬ 
vise  Securities  Exchange  Act  Rule  14a-8 
[17  CFR  240.14a-8],  Issued  this  day,1  the 
Commission  deems  it  appropriate  to  pub¬ 
lish  this  statement  describing  the  pur¬ 
poses  of  the  Commission’s  rules  regard¬ 
ing  shareholder  proposals  and  the  In¬ 
formal  advisory  assistance  available  to 
members  of  the  public,  from  the  Commis¬ 
sion’s  staff,  with  respect  to  those  share¬ 
holder  proposals  management  has  in¬ 
dicated  It  Intends  to  omit  from  its  proxy 
materials  pursuant  to  Rule  14ar-8(d) 
[17  CFR  240.14a-8(d)  ]. 

Since  the  earliest  days  of  its  existence, 
the  Commission  has  utilized  informal  ad¬ 
ministrative  action  rather  than  formal 
administrative  proceedings  in  situations 
where  the  need  for  speed  and  the  charac¬ 
ter  of  the  agency’s  function  normally 
made  such  formal  proceedings  inappro¬ 
priate.*  The  first  of  the  federal  securi¬ 
ties  laws,  the  Securities  Act  of  1933 
[15  U.S.C.  77a  et  seq.,  as  amended  by 
Pub.  L.  No.  94-29  (June  4,  1976)],  re¬ 
quires  that  a  registration  statement  cov¬ 
ering  securities  to  be  publicly  sold  must 
be  filed  with  the  Commission  20  days  be¬ 
fore  its  effective  date.*  If  the  Commission 
concludes  that  a  statement  is  false  or 
misleading,  it  can  initiate  formal  admin¬ 
istrative  proceedings  in  which,  after 
notice  and  hearing,  it  eaa  deny  or  re¬ 
voke  the  effectiveness  of  the  statement* 


•  See  Securities  Exchange  Act  Bel.  No. 
13698.  in  Proposed  Buies  In  this  Issue  at 
page  29982. 

•The  Commission's  rendering  of  Informal 
aftvice  through  such  procedures  has  been 
oeauneaded  as  an  “excellent  practice  In 
administrative  procedure.”  Commission  on 
Organization  of  the  Executive  Branch  of  the 
Government,  “Task  Force  Report  on  Legal 
Services  and  Procedures  (1966),”  p.  189.  See 
also,  Report  of  the  Committee  on  Adminis¬ 
trative  Procedure,  “Administrative  Procedure 
In  Government  Agencies,”  S.  Doc.  No.  8,  77th 
Oong.,  1st  Bess.  89-40  (1941);  Aranow  A 
Elnhorn,  “Proxy  Contests  for  Corporate  Con¬ 
trol”  294-297  (2d  ed„  1968);  III  Loss,  “Securi¬ 
ties  Regulation”  1894-1896  (2d  ed..  1961), 
VI  Loss,  id.  4023-4026  (Supp.  1969);  1  Davis, 
“Administrative  Law  Treatise”  Section  4.09 
(1968);  Cary,  “Administrative  Agencies  and 
the  Securities  and  Exchange  Commission," 
29  Law  A  Contemp.  Prob.  653,  660  (1964); 
Cohen  A  Rabin,  "Broker-Dealer  Selling  Prac¬ 
tice  Standards:  The  Importance  of  Adminis¬ 
trative  Adjudication  In  Their  Development,” 
29  Law  A  Contemp.  Prob.  691,  692  (1964); 
Von  Mehren  A  McCarroll,  “The  Proxy  Rules: 
A  Case  Study  In  the  Administrative  Process,” 
29  Law  A  Contemp.  Prob.  728,  748  (1964). 

•  16UJ3.C.  77h(a). 

•  I5TL6.C.  77h(b)  and  (d). 


The  Commission  quickly  realized,  how¬ 
ever,  that  it  would  be  impossible  for  it  as 
a  practical  matter  to  take  such  formal 
action  in  any  substantial  number  of 
cases.*  As  a  result,  there  evolved  the  in¬ 
formal  deficiency  letter  or  letter  of  com¬ 
ment,  In  which  the  staff  indicates  to  the 
issuer  its  views  as  to  any  deficiencies  in 
the  statement  and  gives  the  issuer  the  op¬ 
portunity  to  correct  them  before  the 
statement  becomes  effective.  This  pro¬ 
cedure  aids  compliance  with  the  disclo¬ 
sure  requirements  of  the  Act  without  the 
need  for  protracted  formal  administra¬ 
tive  proceedings,  the  very  initiation  of 
which  could  cause  serious  problems  in 
selling  the  securities.* 

Unlike  the  Securities  Act  of  1933, 
which  requires  the  filing  of  registration 
statements  prior  to  their  effective  date 
and  specifies  in  considerable  detail  the 
information  they  must  contain,1  the 
Securities  Exchange  Act  of  1934  [15 
U.S.C.  78a  et  seq.,  as  amended  by  Pub.  L. 
No.  94-29  (June  4,  1975)  1  merely  pro¬ 
hibits  the  solicitation  of  proxies  “in  con¬ 
travention  of  such  rules  and  regulations 
as  the  Commission  may  prescribe  as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  inves¬ 
tors.”  *  Congress  thus  left  it  to  the  Com¬ 
mission  to  prescribe  not  only  the  sub¬ 
stantive  standards  governing  the  solici¬ 
tation  of  proxies,  but  also  the  procedures 
to  be  followed.  That  Act,  however,  differs 
from  the  Securities  Act  of  1933,  in  that 
Congress  made  no  provision  for  the  Com¬ 
mission  to  initiate  formal  administrative 
procedures  to  prevent  violation  of  the 
proxy  rules;  *  the  only  sanction  available 
to  the  Commission  to  prohibit  a  violation 
is  to  initiate  a  district  court  suit  for  an 
injunction,  under  section  21(e)  of  the 
Act.10 


*  Report  of  the  Committee  on  Administra¬ 
tive  Procedure,  “Administrative  Procedure  in 
OenMMet  Agewetee,"  s.  Dee.  No.  8,  77th 
Oeog.,  let  Sees.  48  (M41 ) . 

•Of.  17  CFR  988.9(a) .  See  geweraBy,  Blair - 
SmiMfe,  "Feme  ef  Administrative  Be tespreta- 
tiom  Under  the  Securities  Laws,  26  lewa  L. 
Rev.  341,  349-368  (1941);  Johnson  A  Jaehson, 
“The  Securities  and  Exchange  Cemaslenter : 
Its  Organization  and  Puncttem  Under  the 
Securities  Aet  of  I960,"  4  Law  A  Contemp. 
Prob.  3.  10-11  (1997) . 

*  16  DAC.  77g. 

*  Section  14(a) ,  16  UA.C.  78n(a) . 

•Company  section  12(e)  of  the  Public 

Utility  Holding  Company  Act  of  1936,  16 
UJS.C.  791(e). 

“  16  U.S.C.  78u(e) .  See  II  Loss,  “Securities 
Regulation”  931  (2d  ed.,  1961).  “Hearings 
before  a  Subcommittee  of  the  Senate  Com¬ 
mittee  on  Banking  and  Currency  on  8.  879, 
Stock  Market  Study  (Corporate  Proxy  Con¬ 
tests),”  84th  Cong.,  lBt  Seas.  Pt.  3  (1966)  pp. 
1540-1642;  see  also  Aranow  A  Elnhorn, 
“Corporate  Proxy  Contests:  Enforcement  of 
SEC  Proxy  Rules  by  the  Commission  and 
Private  Parties.”  31  N.Y.U.L.  Rev.  875,  876, 
886-887,  and  n.  50  (1956);  Armstrong,  "The 
SEC  and  Proxy  Contests,”  182  Comm.  A  Fin. 
Chron.  875,  888  (1965);  Loss,  ‘The  SEC  Proxy 
Rules  in  the  Courte,”  73  Harv.  L.  Rev.  1041, 
1043-1044  (1960);  “Hearings  before  the  House 
Committee  on  Interstate  and  Foreign  Com¬ 
merce  on  HR.  1498  (SEC  Proxy  Rules),”  78th 
Cong.,  1st  Sees.  81-82  (1943)  (hereafter  cited 
as  "1943  Hearings”)  (Statement  of  Commis¬ 
sion  Chairman  Purcell). 


The  Commission’s  first  proxy  rules, 
adopted  in  1935,  did  not  require  that  the 
materials  be  filed  with  the  agency  before 
distribution;  they  merely  specified  cer¬ 
tain  information  that  had  to  be  dis¬ 
closed.11  This  arrangement  proved  un¬ 
satisfactory,  however,  because  there  were 
a  number  of  instances  in  which  the  Com¬ 
mission.  upon  examining  the  material 
that  had  been  distributed,  concluded  that 
the  material  had  not  complied  with  the 
rules  and  requested  the  company  to  make 
a  supplemental  solicitation.1* 

In  1938,  the  Commission  advised  per¬ 
sons  “desiring  informal  opinions  or  sug¬ 
gestions”  in  connection  with  proxy  ma¬ 
terial  to  present  the  request  “as  far  in 
advance  of  the  solicitation  as  practica¬ 
ble.’’  14  The  procedure  did  not  materially 
reduce  the  number  of  proxy  solicitations 
in  violation  of  the  rules,  however,  and,  in 
1940,  the  Commission  amended  its  rules 
to  require,  as  they  have  provided  ever 
since,  that  proxy  materials  be  filed  with 
the  Commission  for  its  inspection  prior 
to  solicitation.14 

The  prefiling  requirement  enables  the 
Commission  to  examine  and  comment 
upon  the  proposed  proxy  material  before 
distribution  to  security  holders.  In  ac¬ 
cordance  with  our  practice,1*  the  exami¬ 
nation  ordinarily  is  made  by  the  staff, 
with  participation  by  the  Commission  it¬ 
self  only  in  those  relatively  rare  cases 
where  unusual  problems  exist  and  the 
staff  or  an  interested  person  requests  it. 

The  Commission’s  rules  with  respect  to 
security  holder  proposals  underwent  a 
similar  development,  reflecting  the  Com¬ 
mission’s  practical  experience  in  dealing 
with  them.  In  1938,  the  Commission  took 
the  view  that  a  proxy  statement  was  mis¬ 
leading  if  management  did  not  indicate 
any  security  holder  proposals  which  it 
knew  would  be  presented  at  the  meeting 
awi  against  which  tt  intended  to  vote 
the  peony  ft  was  soliciting.1*  it  provided  a 
reqniMftMnt  ler  sash  iwh— e  in  an 
amendment  to  the  rules  in  1940.  wtoleb 
also  required  flm*  the  prexy  itself  provide 
a  spaee  fer  the  shareholder  to  vote  on 

*  Securities  Rmhaage  Art  Release  Ne.  378 
(Sept.  24. 1986)  (Class  A). 

“”J948  Bearings”  at  p.  15  (Statement  of 
Commission  Chairman  PurceV). 

"  Securities  Exchange  Act  Release  No.  1828 
(Aug.  11, 1938),  p.  2. 

14  Securities  Exchange  Act  Release  No.  2376 
(Jan.  12,  1940),  p.  2.  See  “1943  Hearings,” 
supra,  n.  11,  pp.  16-16. 

*17  CFR  202 A  (a).  202.1(d). 

*"1943  Hearings,”  pp.  16,  118,  169,  170; 
Securities  Exchange  Act  Release  No.  1823 
(Aug.  11,  1938),  p.  14.  As  Commission  Chair¬ 
man  Puroell  explained  at  the  "1943  Hearings’’ 
(p. 170) ; 

“The  proxy  statement  purports  to  tell  the 
stockholders  everything  that  Is  going  to  be 
taken  up  at  the  meeting.  The  management 
knew  these  proposals  were  going  to  be  taken 
up  at  the  meeting.  It  knew  that  it  intended 
to  oppose  them.  Any  statement  which  did 
not  include  those  proposals  and  the  posi¬ 
tion  of  the  management  was  obviously  mis¬ 
leading,  because  the  soliciting  material  pur¬ 
ported  to  tell  the  stockholders  everything 
that  Is  going  to  be  taken  tip  at  a  meeting 
that  the  management  knew  about.” 
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the  proposal."  Two  years  later,  the  rules 
were  amended  to  require  the  company 
to  Include  proposals  of  which  It  had  been 
given  reasonable  notice  by  the  security 
holder.1*  A  1947  amendment  required  the 
company  to  notify  the  Commission,  when 
it  filed  its  preliminary  material,  of  any 
security  holder  proposal  it  Intended  to 
omit;1*  in  1954,  a  further  amendment  re¬ 
quired  the  company  to  give  such  notice 
to  the  Commission  before  it  filed  its  ma¬ 
terials.*  Amendments  in  1948,  1952  and 
1954  specified  circumstances  in  which  the 
company  was  not  required  to  include 
security  holder  proposals* 

Thus,  over  the  years  the  information 
required  to  be  included  in  proxy  solicita¬ 
tion  materials,  the  time  for  filing  such 
materials  with  the  Commission  and  com¬ 
pany  obligations  with  respect  to  security 
holder  proposals  underwent  significant 
development  and  improvement.  But,  two 
interrelated  aspects  of  the  Commission’s 
review  of  proxy  materials  remained  the 
same: 

(a)  The  Commission’s  sole  purpose  in 
conducting  such  review  has  been  to  in¬ 
sure  full  disclosure  to  public  Investors; 
and 

(b)  The  Commission  has  never  pur¬ 
ported  or  attempted  definitively  to  deter¬ 
mine  whether  particular  proxy  material 
complied  with  the  rules. 

The  Commission,  of  course,  has  no  In¬ 
terest  tn  the  merits  of  particular  security 
holder  proposals;  the  right  of  security 
holders  to  present  proposals  at  the  meet- 

,T  Securities'  Exchange  Act  Rel.  No.  2376 
(Jan.  12. 1940),  p.  3. 

“Securities  Exchange  Act  Bel.  No.  3347 
(Dee.  18,  1942).  The  1942  amendment  also 
required  the  company  to  distribute  a  100- 
word  statement  submitted  by  the  shareholder 
In  support  of  his  proposal.  As  Chairman 
PurceU  explained  (“1943  Hearings,”  p.  112) : 

“•  •  •  the  company  will  then  present 
them  (the  proposals),  or  usually  does,  with 
their  preliminary  proxy  material  •  •  V  rW)e 
take  the  facts  which  are  submitted  to  us 
either  by  the  company  or  which  we  can  get 
anywhere  else,  and  If  It  appears  right  from 
the  fact  of  the  statements.  In  the  light  of  the 
facts  that  we  know  that  the  (100-word) 
statement  Is  false  or  misleading,  we  will  tell 
the  eompany  they  need  not  carry  It. 

On  the  other  hand,  be  pointed  out : 

“If  we  •  •  •  believed  that  •  •  •  the 
statement  (In  support  of  the  shareholder 
proposal!  was  not  false  or  Ubetoua,  we  would 
advise  the  management  that  In  our  opinion 
It  was  necessary  for  them  to  include  the  100- 
word  statement.  Under  those  circumstances. 
If  the  management  Insisted  on  sending  out 
its  material  without  the  100-word  statement, 
we  would  sue  tor  an  Injunction  restraining 
them  from  sending  out  theta-  material  with¬ 
out  including  the  100-word  statement.  In 
such  a  proceeding  the  court  would,  of  course, 
determine  definitively  whether  we  were  cor¬ 
rect  In  our  position.” 

Id.  at  118. 

“12  PB  8768  (Dec.  24.  1947)  at  p.  8770. 

“Securities  Exchange  Act  Bel.  No.  4979 
(Jan.  6, 1964) ,  at  p.  2. 

“See  Securities  Exchange  Aot  Bel.  No.  4114 
( Jul.  8.  1948),  p.  2  (proposed  amendment), 
and  Securities  Exchange  Act  Bel.  No.  4185 
(Nov.  5.  1948)  (amendment  as  adopted):  Se¬ 
curities  Exchange  Aot  Bel.  No.  4776  (Dec.  11. 
1968);  pp.  7-6;  and  Securities  Exchange  Act 
Bel  No.  4979  (Jan.  8. 1984).  pp.  4-6. 


ing,  as  distinguished  from  the  right  to 
include  such  proposals  In  management’s 
proxy  materials,  turns  upon  state  law* 
The  Commission’s  sole  concern  Is  to  in¬ 
sure  that  public  investors  receive  full  and 
accurate  Information  about  all  security 
holder  proposals  that  are  to,  or  should, 
be  submitted  to  them  for  their  action.  If 
the  company  fails  to  include  in  its  proxy 
materials  a  security  holder  proposal  that 
It  should  have  included,  the  other  secu¬ 
rity  holders  have  not  only  been  denied 
necessary  information  and  the  oppor¬ 
tunity  to  vote  for  a  proposal  they  favor, 
but  unwittingly  may  have  been  given  a 
proxy  that  management  would  vote 
against  the  proposal. 

Staff  review  of  proxy  solicitation  ma¬ 
terials  is  concentrated  in  the  two  or  three 
months  in  the  spring,  when  most  cor¬ 
porate  meetings  are  held.  In  the  1974 
fiscal  year,  the  Commission  reviewed 
more  than  6,700  proxy  statements.*  With 
its  limited  staff  and  the  need  for  rapid 
examination,  the  Commission  necessarily 
cannot  do  more  in  each  case  than  make 
a  quick  analysis  of  the  material  sub¬ 
mitted  that,  perforce,  lacks  the  kind  of 
in-depth  study  that  would  be  essential 
to  a  definitive  determination  whether  a 
particular  filing  complies  with  the  rules. 

In  processing  proxy  materials,  the 
Commission’s  staff  makes  a  prompt  judg¬ 
ment,  based  upon  the  limited  informa¬ 
tion  available  to  it,  whether  the  infor¬ 
mation  disclosed  appears  to  be  adequate, 
accurate  and  understandable  and 
whether  the  solicitation  seems  to  comply 
with  the  rules.  The  staff  then  explains 
to  the  company  the  respects  in  which 
It  believes  that  the  materials  are  defi¬ 
cient,  In  an  attempt  to  persuade  the  com¬ 
pany  to  change  them  to  conform  with 
the  rules,  and  thereby  to  provide  better 
Information  to  public  Investors*  If,  on 

“  As  former  Chairman  Demmler  stated ; 

-The  stuff  of  these  controversies  (under 
the  Securities  and  Exchange  Commission’s 
proxy  rules]  is  the  sort  of  thing  which  courts 
have  been  adjudicating  since  corporate  elec¬ 
tions  began.  The  Injury  to  the  complainant, 
real  or  fancied,  may,  and  usually  does.  In¬ 
clude  substantive  matters  unrelated  to  the 
proxy  rule  violation.” 

Demmler,  “Private  Suits  Based  on  Violation 
of  the  Proxy  Rules”,  20  V.  Pitt.  L.  Rev.  687, 
591  (1959),  cited  In  lioes,  “The  SEC  Proxy 
Rulee  and  State  law”,  73  Harv.  L.  Rev.  1249 
(1960).  Accord,  ”1943  Hearings”,  pp.  133-134, 
172, 180, 181. 

See,  also,  “1943  Hearings”,  pp.  99-100  (Com¬ 
mission  Chairman  PurceU) : 

“Of  course,  the  rules  govern  the  solicita¬ 
tion  of  the  proxies. 

”1  do  not  want  to  appear  to  hammer  this, 
but  It  Is  a  fact  they  govern  the  solicitation 
of  proxies  and  not  what  happened  at  the 
meeting,  and  It  Is  rather  difficult  to  give 
you  good  answers  to  questions  concerning 
actions  which  do  not  In  the  main  concern 
our  Commission  •  • 

“  Securities  and  Exchange  Commission, 
Fortieth  Annual  Report,  p.  33. 

“Staff  review  also  “make (a)  It  possible  for 
the  staff  to  advise  the  Commission  whether 
it  appears  that  the  person  soliciting  is  or 
is  not  complying  with  the  (proxy)  require¬ 
ments,  and  in  the  event  of  noncocnpllance, 
to  permit  an  appropriate  recommendation  as 
to  what  action  to  enforce  the  rules  the  Com¬ 
mission  might  wish  to  pursue.”  “Hearings 


the  other  hand,  the  proxy  materials  as 
filed  appear  to  the  staff  to  satisfy  the 
rules,  it  informs  the  company  that  it 
would  not  recommend  action  to  the  Com¬ 
mission  if  the  proposal  is  omitted  from 
management’s  proxy  material.  The  latter 
thereby  obtains  some  measure  of  assur¬ 
ance  that.  If  it  distributes  the  materials 
as  filed,  the  Commission  will  not  seek  to 
enjoin  the  solicitation  by  filing  an  in¬ 
junctive  suit. 

Accordingly,  the  Commission  and  its 

staff  do  not  purport  in  any  way  to  issue 
“rulings”  or  “decisions”  on  shareholder 
proposals  management  Indicates  It  in¬ 
tends  to  omit,  and  they  do  not  adjudi¬ 
cate  the  merits  of  a  management’s  pos¬ 
ture  concerning  such  a  proposal.  As  a 
result,  the  informal  advice  and  sugges¬ 
tions  emanating  from  the  staff  in  this 
area  are  not  binding  on  either  manage¬ 
ments  or  proponents.  And,  nothing  the 
Commission  or  its  staff  does  or  omits  to 
do  in  connection  with  such  proposals 
affects  the  right  of  the  proponent,  or  any 
shareholder  for  that  matter,  to  Institute 
a  private  action  with  respect  to  the  man¬ 
agement’s  intention  to  omit  that  pro¬ 
posal  from  its  proxy  materials.  In  sum¬ 
mary,  the  sole  purpose  of  staff  review  and 
comment  with  respect  to  proxy  matters, 
including  stockholder  proposals,  is  to 
promote  compliance  with  the  proxy  rules 
and  to  assist  both  management  and  the 
Commission  in  avoiding  the  possibility 
of  unnecessary  litigation  between  them. 

Consistent  with  the  foregoing,  the 
Commission  does  not  engage  in  any  for¬ 
mal  proceedings  in  connection  with 
shareholder  proposal  matters,  nor  has  It 
adopted  any  formal  procedures  in  that 
regard.  While  paragraph  (d)  of  Rule 
14a-8  requires  that  a  management  in¬ 
form  both  the  Commission  and  the  pro¬ 
ponent  whenever  it  intends  to  omit  a 
proposal  from  its  proxy  materials,  this 
requirement  is  informational  only,  and 
is  also  Intended  to  alert  the  shareholder 
proponent  of  management’s  likely  course 
of  action  so  that  the  shareholder  can 
pursue  any  remedy  believed  available  In 
a  federal  court.  No  response  or  other 
action  by  the  Commission  or  its  staff  Is 
required  In  regard  to  such  communica¬ 
tions,  although  the  notification  require¬ 
ment  of  paragraph  (d)  may  alert  the 
Commission  that  enforcement  action 
may  be  appropriate  in  the  event  the 
management  follows  through  on  its  an¬ 
nounced  Intention  to  omit  the  proposal 
at  issue,  and  that  action  would  violate 
the  Commission’s  rules* 

Although  there  is  no  requirement  that 
the  Commission  or  its  staff  respond  to 
submissions  by  managements  under  Rule 
14a-8(d),  the  staff,  as  a  convenience  to 
both  managements  and  proponents,  has 
for  many  years  engaged  in  the  Informal 
practice  of  expressing  its  enforcement 
position  on  such  submissions.  This  Is 

before  a  Subcommittee  of  the  Senate  Com¬ 
mittee  on  Banking  and  Currency  on  SEC 
Enforcement  Problems,"  85th  Cong.,  1st  Sees. 
Pt.  1  (1957).  pp-  17-18  (testimony  of  Com¬ 
mission  Chairman  Armstrong) . 

“See  “Securlltee  and  Exchange  Commis¬ 
sion  r.  Transam erica  Oorp.,"  163  F.  2d  611 
(CA.  8),  oertiorarl  denied.  333  847  (1981). 
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done  in  order  to  provide  guidance  as  to 
the  staff’s  enforcement  views  and  to  as¬ 
sist  both  managements  and  proponents 
in  complying  with  the  proxy  rules.  It 
must  again  be  emphasized,  however,  that 
the  staff’s  views  are  advisory  only,  and 
that  there  is  no  requirement  that  man¬ 
agements  or  proponents  adhere  to  them. 
The  ultimate  decision  as  to  whether  a 
shareholder  proposal  will  be  omitted 
from  an  issuer’s  proxy  materials  must 
be  made  by  the  management,  although, 
as  previously  noted,  that  decision  is  sub¬ 
ject  to  review  by  a  district  court  in  the 
event  appropriate  enforcement  action  is 
instituted  by  either  the  Commission  or 
the  proponent. 

As  is  true  in  all  instances  in  which 
persons  otherwise  subject  to  the  require¬ 
ments  of  the  federal  securities  laws  claim 
they  are  exempt  from  such  requirements, 
in  making  the  required  filing  under  Rule 
14a-8(d>,  the  management  must,  of 
course,  have  a  valid  basis  for  omitting 
the  particular  proposal  involved.1'  If 
management  does  not  have  such  a  basis, 
that  fact  may,  in  appropriate  circum¬ 
stances,  result  in  the  Commission  or  the 
proponent  Instituting  an  action  in  a  dis¬ 
trict  court  to  compel  the  management  to 
include  the  proposal  in  its  proxy  mate¬ 
rials. 

Proponents  and  other  interested  per¬ 
sons  often  voluntarily  submit  letters  and 
other  materials  to  the  staff  concerning 
a  management's  intention  to  omit  a  pro¬ 
posal  from  its  proxy  materials.  While 
Rule  14a-8  does  not  provide  for  any  com¬ 
munications  from  such  persons  to  the 
Commission’s  staff,  the  staff  will  always 
consider  information  concerning  alleged 
violations  of  the  statutes  or  rules  ad¬ 
ministered  by  the  Commission,  and  this 
may  include  arguments  as  to  why  it  is 
believed  that  the  intended  omission  of  a 
shareholder  proposal  would  be  violative 
of  the  proxy  rules.  However,  neither  the 
receipt  of  such  information  or  argu¬ 
ments.  nor  the  acknowledgement  of 
them  by  the  staff  in  its  response  to  the 


“See  In  this  regard  Securities  Exchange 
Act  Rel.  No  4970  (Jan  «.  1964) 


RULES  ANO  REGULATIONS 

management’s  submission  under  Rule 
14a-8(d> ,  should  be  construed  as  chang¬ 
ing  the  staff’s  Informal  procedures  and 
proxy  review  into  a  formal  or  adversary 
procedure  or  proceeding. 

Because  the  staff’s  advice  on  contested 
proposals  is  informal  and  nonjudicial 
in  nature,  it  does  not  have  precedential 
value  with  respect  to  identical  or  similar 
proposals  submitted  to  other  issuers  in 
the  future.  Many  factors  are  considered 
by  the  staff  in  formulating  such  advice 
in  a  particular  instance,  including  the 
reasons  for  omission  advanced  by  the 
particular  management.  Moreover,  the 
staff’s  views  on  certain  issues  may 
change  from  time-to-time,  in  light  of  re¬ 
examination,  new  considerations,  or 
changing  conditions  which  indicate  that 
its  earlier  views  are  no  longer  in  keeping 
with  the  objectives  of  Rule  14a-8.  Ac¬ 
cordingly,  managements  should  not 
consider  the  prior  enforcement  posi¬ 
tions  of  the  staff  on  proposals  submitted 
to  other  issuers  to  be  dispositive  of  iden¬ 
tical  or  similar  proposals  submitted  to 
them. 

From  time-to-time,  the  staff  receives 
requests  from  either  managements  or 
proponents  that  it  reconsider  the  infor¬ 
mal  view  previously  expressed  by  it  on 
a  proposal  management  has  indicated  it 
intends  to  omit.  When  such  requests  are 
accompanied  by  material  information 
that  has  not  been  previously  furnished 
(for  example,  the  management  has 
raised  a  new  ground  for  omission) ,  the 
staff  gives  consideration  to  them.  This  is 
in  keeping  with  its  function  of  determin¬ 
ing  whether  enforcement  action  appears 
to  be  necessary  or  appropriate  in  a  par¬ 
ticular  instance.  Again,  however,  it  must 
be  emphasized  that  the  receipt  of  such 
a  request,  or  the  subsequent  response  to 
it  by  the  staff,  should  not  be  construed  as 
changing  the  staff's  informal  procedures 
into  a  formal  or  adversary  procedure  or 
proceeding. 

The  staff  endeavors  to  act  upon  a  re¬ 
quest  for  reconsideration  within  a  rea¬ 
sonable  time,  giving  due  consideration 
to  the  demands  of  the  management’s 
schedule  for  printing  its  proxy  materials. 
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However,  the  primary  concern  with  re¬ 
spect  to  such  request  is  that  the  other 
person  affected  by  it  (for  example,  the 
proponent,  if  the  management  has  made 
the  request)  be  provided  with  adequate 
notice  in  order  that  he  may  have  suffi¬ 
cient  time  to  take  whatever  action  he 
deems  appropriate.  Accordingly,  a  re¬ 
quest  for  reconsideration  ordinarily  Ls 
not  acted  upon  until  all  affected  per¬ 
sons  have  had  an  adequate  opportunity 
to  consider  the  implications  of  the  re¬ 
quest. 

On  some  occassions  in  the  past,  re¬ 
quests  have  been  made  by  either  pro¬ 
ponents  or  managements  that  the  Com¬ 
mission  consider  the  staff’s  informal  ad¬ 
vice  on  proposals  management  intends  to 
omit.  There  are  no  formal  procedures 
applicable  to  such  proposals,  and,  con¬ 
comitantly,  there  is  no  “right”  to  such 
Commission  consideration.  Nor  ls  there 
any  requirement  that  such  requests  be 
presented  by  the  staff  to  the  Commis¬ 
sion.  The  staff,  however,  endeavors  to 
forward  all  such  requests  to  the  Commis¬ 
sion,  provided  they  are  received  suffi¬ 
ciently  far  in  advance  of  the  scheduled 
printing  date  for  the  management’s  de¬ 
finitive  proxy  materials  to  avoid  a  delay 
in  the  printing  process. 

As  stated  in  17  CFR  202.1  (d) ,  the  Com¬ 
mission,  in  its  discretion,  either  may 
grant  such  requests  for  consideration, 
or  it  may  deny  them.” 

By  the  Commission. 

Shirley  E.  Hollis, 
Assistant  Secretary. 

July  7, 1976. 

(FR  Doc  .76-20843  Filed  7-19-76:8:45  am| 


*17  CFR  202.1(d)  provides  In  pertinent 
part  that 

“In  certain  Instances  an  Informal  state¬ 
ment  of  the  views  of  the  Commission  may 
be  obtained.  The  staff,  upon  request  or  on 
Its  own  motion,  will  generally  present  ques¬ 
tions  to  the  Commission  which  involve  mat¬ 
ters  of  substantial  Importance  and  where  the 
Issues  are  novel  or  highly  complex,  although 
the  granting  of  a  request  for  an  Informal 
statement  by  the  Commission  Is  entirely 
within  Its  discretion.” 
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